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United  States  Court  of  Appeals  for  the 
District  of  Columbia 


a  District  Court  of  the  United  States 

for  the  District  of  Columbia. 

In  Equity  No.  61733 

The  International  Nickel  Company,  Inc.,  Plaintiff , 

vs. 

J.  Warren  Madden,  John  M.  Carmody  and  Edwin  S.  Smith, 
individually  and  as  members  of  and  constituting  the 
National  Labor  Relations  Board,  Defendants. 

United  States  of  America, 

District  of  Columbia,  ss : 

BE  IT  REMEMBERED,  That  in  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  at  the 
City  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were 
tiled  and  proceedings  had,  in  the  above-entitled 
cause,  to  wit: — 


In  the  Supreme  Court  of  the  District  of  Columbia 


Filed  June  22  1936 
In  Equity  No.  61733 

The  International  Nickel  Company,  Inc.,  67  Wall  Street, 

New  York,  N.  Y.,  Plaintiff , 

vs. 


J.  Warren  Madden,  John  M.  Carmody  and  Edwin  S.  Smith, 
individuallv  and  as  members  of  and  constituting  the 

V  j  w 

National  Labor  Relations  Board,  Denrik^  Building, 
Washington,  D.  C.,  Defendants. 


Bill  of  Complaint  for  Restraining  Order 
and  Injunction. 

To  the  Supreme  Court  of  the  District  of  Columjbia 

The  plaintiff,  The  International  Nickel  Company,  Inc., 
brings  this  its  bill  in  equity  against  the  defendants  above 
named  and  respectfully  says : 
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1.  The  plaintiff,  The  International  Nickel  Company,  Inc., 
is  a  citizen  of  the  United  States  and  a  resident  of  the  State 
of  Delaware,  and  is  a  corporation  duly  organized  and  exist¬ 
ing  under  the  laws  of  the  State  of  Delaware.  The  plaintiff 
brings  this  suit  in  its  own  right. 

2.  The  defendants,  J.  Warren  Madden,  and  John  M.  Car- 
modv,  are  citizens  of  the  United  States  and  are  presently 
residents  in  the  District  of  Columbia,  and  the  defendant, 
Edwin  S.  Smith,  is  a  citizen  of  the  United  States  and  is 
presently  resident  in  Alexandria,  Virginia,  and  the  said 
defendants  are  sued  herein  in  their  own  right  and  as  mem¬ 
bers  of  and  the  persons  constituting  the  National  Labor 
Relations  Board. 

3.  This  is  a  suit  of  a  civil  nature  in  equity  wherein 
2  the  matter  in  controversy  exceeds,  exclusive  of  in¬ 
terest  and  costs,  the  sum  or  value  of  $3,00(1  The  suit 
is  one  arising  under  the  Constitution  and  laws  of  the  United 
States  in  that  it  brings  directly  in  question  the  constitu¬ 
tional  validity,  the  interpretation  and  the  enforcement  of 
the  National  Labor  Relations  Act,  Public  No.  198,  74th 
Congress,  First  Session,  Chapter  372  (49  Stat.  449)  ap¬ 
proved  July  5,  1935. 

4.  On  July  5, 1935  the  President  of  the  United  States  ap¬ 
proved  an  Act  of  Congress  known  as  the  National  Labor 
Relations  Act,  being  Public  No.  198,  74th  Congress,  First 
Session,  Chapter  372  (49  Stat.  449).  The  said  Act  provided 
in  terms  for  the  creation  of  a  board  of  three  members  to  be 
appointed  by  the  President  by  and  with  the  advice  and  con¬ 
sent  of  the  Senate  to  be  known  as  the  National  Labor  Rela¬ 
tions  Board.  The  said  Act  provided  that  the  principal  of¬ 
fice  of  the  Board  should  be  in  the  District  of  Columbia  and’ 
that  the  Board  might  by  one  or  more  of  its  members  or  by 
such  agents  or  agencies  as  it  might  designate  prosecute  any 
inquiry  necessary  to  its  functions  in  any  part  of  the  United 
States. 

Acting  under  the  purported  authority  of  the  said  Act  the 
President  of  the  United  States  appointed  J.  Warren  Mad¬ 
den,  John  M.  Carmody  and  Edwin  S.  Smith  as  members  of 
the  said  National  Labor  Relations  Board,  the  Senate  con¬ 
firmed  their  appointment  on  August  24,  1935,  they  qualified, 
and  they  now  purport  to  act  as  the  National  Labor  Rela¬ 
tions  Board. 
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5.  Said  National  Labor  Relations  Act,  a  copy  of  which 
is  attached  hereto  as  Exhibit  A,  provides  that  employees 
shall  have  the  right  to  bargain  collectively  through 
3  representatives  of  their  own  choosing  and  represen¬ 
tatives  selected  for  the  purpose  of  collective  bargain¬ 
ing  by  the  majority  of  the  employees  in  a  unit  appropriate 
for  such  purposes  shall  be  the  exclusive  representatives  of 
all  the  employees  in  such  unit  for  the  purpose  of  |  collective 
bargaining  in  respect  to  rates  of  pay,  wages,  hours  of  em¬ 
ployment  or  other  conditions  of  employment;  that  it  shall 
be  an  unfair  labor  practice  for  an  employer  by  discrimina¬ 
tion  in  regard  to  hire  or  tenure  of  employment  orj  any  term 
or  condition  of  employment  to  encourage  or  discourage 
membership  in  any  labor  organization  or  for  an  employer 
to  refuse  to  bargain  collectively  with  such  representatives 
of  his  employees ;  that  the  Board  shall  decide  in  each  case 
whether  the  appropriate  unit  for  the  purposes  of  collective 
bargaining  shall  be  the  employer  unit,  craft  unit,  plant  unit, 
or  subdivision  thereof,  and  whenever  a  question  affecting 
commerce  arises  concerning  the  representation  of  em¬ 
ployees  the  Board  may  investigate  such  controversy  and 
certify  the  names  of  the  representatives  that  have  been 
designated  and  for  that  purpose  may  take  a  secrdt  ballot  of 


employees ;  that  the  Board  shall  have  power  to  prevent  any 
employer  from  engaging  in  any  unfair  labor  practice  and 
may  hold  hearings  and  issue  cease  and  desist  orders;  that 
the  Board  shall  have  power  to  petition  certain  Circuit 
Courts  of  Appeals  or  if  all  the  Circuit  Courts  of  Appeals  to 
which  application  may  be  made  are  in  vacation  ahy  District 
Court  within  a  proper  circuit  for  the  enforcement  of  such 
orders  and  for  appropriate  temporary  relief  or  restraining 
orders;  that  the  findings  of  the  Board  as  to  the  facts  if 
supported  by  evidence  shall  be  conclusive ;  that  any  person 
aggrieved  by  a  “final”  order  of  the  Board  majr  obtain  a 
review  of  such  order  in  a  proper  Circuit  Court  of  Appeals ; 

that  the  Board  or  its  agents  shall  have  access  to,  for 
4  the  purpose  of  examination,  and  the  right  to  copy 
any  evidence  of  any  person  being  investigated,  and 
the  power  to  issue  subpoenaes  requiring  the  testimony  of 
witnesses  and  the  production  of  evidence. 

6.  The  order  and  proceedings  of  the  National  Labor  Re¬ 
lations  Board  challenged  herein  relate  solely  to  plaintiff’s 
plant  at  Huntington,  West  Virginia. 
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7.  Square  Deal  Lodge  No.  40,  Amalgamated  Association 
of  Iron,  Steel  and  Tin  Workers  of  North  America,  has  from 
time  to  time  claimed  recognition  as  the  exclusive  collective 
bargaining  agency  for  all  employees  at  the  Huntington 
plant  of  the  plaintiff.  The  plaintiff  has  dealt  and  deals 
with  Square  Deal  Lodge  No.  40  as  the  representative  of 
such  of  its  employees  as  in  fact  desire  to  be  represented 
through  the  said  Square  Deal  Lodge  No.  40,  but  has  refused 
to  deal  with  said  Square  Deal  Lodge  No.  40  as  the  exclusive 
representative  of  the  whole  body  of  the  employees  at  its 
Huntington  plant  and  has  dealt  with  its  employees  as  indi¬ 
viduals  or  collectively  through  such  representatives  as  they 
themselves  chose,  including  the  Employees’  Council  which 
has  been  selected  by  secret  ballot  of  plaintiff’s  Huntington 
employees  as  hereinafter  set  forth. 

8.  On  November  22,  1935  Square  Deal  Lodge  No.  40, 
Amalgamated  Association  of  Iron,  Steel  and  Tin  Workers 
of  North  America,  filed  with  the  Regional  Director  of  the 
National  Labor  Relations  Board  for  the  Ninth  Region  a 
petition,  a  copy  of  which  is  annexed  hereto  as  Exhibit  B. 
The  said  petition  was  entitled  4 ‘Petition  for  Election”  and 
stated  that  Square  Deal  Lodge  No.  40  represented  a  ma¬ 
jority  of  the  employees  of  the  plaintiff’s  Huntington  plant, 
that  the  plaintiff  had  refused  to  deal  with  it  as  such  exclu¬ 
sive  representative,  that  it  desired  to  be  recognized  as  such 

exclusive  representative  of  all  the  production  em- 

5  ployees  of  the  plaintiff,  that  a  certain  specified  unit 

of  the  plaintiff’s  production  employees  at  the  plant 

was  an  appropriate  bargaining  unit  and  prayed  for  a  hear¬ 
ing  in  substantiation  of  the  allegations  of  the  petition  and 
for  an  order  directing  an  election  and  for  a  certification  of 
Square  Deal  Lodge  No.  40  as  the  exclusive  representative 
of  all  the  production,  maintenance,  service  and  transporta¬ 
tion  employees  of  the  Huntington  plant  of  the  plaintiff  for 
the  purpose  of  collective  bargaining. 

9.  (a)  Thereafter  on  February  20,  1936  said  Regional 
Director  for  the  Ninth  Region  issued  a  notice  of  a  hearing 
to  be  held  at  Huntington,  West  Virginia,  on  March  12, 1936, 
a  copy  of  which  notice  is  attached  hereto  as  Exhibit  C.  Said 
hearing  was  convened  on  that  day  and  adjourned.  A  second 
notice  of  hearing  in  the  same  terms  was  issued  on  March 
13, 1936,  setting  the  hearing  for  March  23,  1936,  which  said 
hearing  was  adjourned  to  April  10,  1936. 
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(b)  The  plaintiff  appeared  specially  at  such  hearings 
and  objected  to  the  proceeding  upon  the  ground  that  the 
National  Labor  Relations  Act  was  wholly  void  and  uncon¬ 
stitutional  and  was  particularly  unconstitutional  and  in¬ 
applicable  to  plaintiff’s  Huntington  plant.  THe  trial  exam¬ 
iner  promptly  overruled  the  objections  directed  to  the  con¬ 
stitutional  validity  of  the  Act  and  reserved  ruling  upon  the 
applicability  of  the  Act  to  the  plaintiff  pending  the  intro¬ 
duction  of  evidence.  The  plaintiff  thereupon  presented 
proof  that  the  Huntington  plant  was  engaged  solely  in 
intrastate  manufacturing  operations  and  thaj:  the  service 
of  its  employees  was  likewise  local  and  intrastate.  The 
plaintiff  introduced  no  other  or  further  evidence  and  did 
not  examine  any  witnesses  presented  by  the  qther  parties. 

(c)  The  hearing  continued  with  the  |  introduction 
6  of  testimony  by  counsel  for  the  Board ;  by  the  Square 
Deal  Lodge  No.  40,  consisting  of  unsupported  asser¬ 
tions  that  it  represented  a  majority  of  the  employees  at  the 
Huntington  plant  but  that  the  plaintiff  had  refused  to  deal 
with  it  as  the  exclusive  bargaining  representative  of  plain¬ 
tiff’s  employees  but  had  dealt  with  the  Employees’  Council 
as  the  principal  although  not  exclusive  medium!  of  collective 
bargaining  for  the  employees  at  the  Huntingtop  plant ;  and 
incontrovertible  testimony  by  the  Employees’  Council 
showing  that  the  Council  had  been  formed  in  October  1933 
by  the  affirmative  vote  of  over  two-thirds  of  the  employees 
at  the  Huntington  plant  at  a  secret  election  held  for  the 
purpose  of  adopting  or  rejecting  the  plan  and  that  at  each 
annual  election  since  for  employees’  representatives  over 
seventy-five  percent,  of  the  employees  of  the  Huntington 
plant  had  participated  in  the  nominations  or  elections  and 
selected  the  representatives,  that  the  Employees’  Council 
had  successfully  negotiated  with  the  management  on  a  var¬ 
iety  of  matters  concerning  rates  of  pay,  hours  <j)f  labor  and 
other  conditions  of  employment,  including  the  negotiation 
in  the  past  twelve  months  of  a  five  percent,  general  wage 
increase  and  a  revision  of  hours.  Numerous  employees 
from  various  departments  of  the  Huntington  plant  testified 
that  it  was  the  general  feeling  among  the  employees  that 
they  did  not  want  to  be  represented  by  Square  Deal  Lodge 
No.  40  and  that  they  wanted  to  be  represented  by  the  Em¬ 
ployees  ’  Council.  There  was  testimony  to  th^  effect  that 
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many  employees  did  not  want  to  be  represented  by  any 
collective  bargaining  agency,  either  Square  Deal  Lodge  No. 
40  or  the  Employees’  Council,  but  wanted  to  remain  inde¬ 
pendent,  although  if  they  had  to  be  represented  by  a  collec¬ 
tive  bargaining  agency  they  preferred  the  Employ- 

7  ees  ’  Council  to  Square  Deal  Lodge  No.  40.  The  min¬ 
utes'  of  the  hearing  will  be  presented  to  the  Court 

upon  the  trial  of  this  cause  and  the  argument  of  the  motion 
for  a  temporary  injunction. 

10.  On  June  11,  1936  the  defendants  Madden,  Carmody 
and  Smith,  purporting  to  act  as  the  National  Labor  Rela¬ 
tions  Board,  handed  down  a  decision,  a  copy  of  which  is 
annexed  hereto  as  Exhibit  D,  ordering  the  holding  of  an 
election,  through  one  of  its  agents,  at  the  Huntington  plant 
within  twenty  days  from  the  date  of  said  decision. 

11.  Said  decision  was  wholly  unsupported  by  the  evidence 
adduced  at  the  hearing  and  contrary  to  the  evidence  ad¬ 
duced  at  the  hearing  which  evidence  established  that  the 
employees  of  the  Huntington  plant  were  not  engaged  in 
interstate  commerce  and  did  not  want  to  be  represented  for 
collective  bargaining  purposes  by  Square  Deal  Lodge  No. 
40.  There  was  no  showing  of  the  existence  of  anv  Question 

O  V  Jl. 

affecting  commerce  concerning  the  representation  of  em¬ 
ployees. 

12.  Said  defendants  will  unless  restrained  and  enjoined 
by  this  Honorable  Court  hold  an  election  pursuant  to  said 
decision,  in  violation  of  the  constitutional  rights  of  plain¬ 
tiff  and  its  employees  and  in  interference  with  the  relation¬ 
ships  subsisting  between  the  plaintiff  and  its  employees,  to 
plaintiff’s  irreparable  injury,  all  as  more  fully  hereinafter 
set  forth. 

13.  The  National  Labor  Relations  Act  and  any  actions  or 
proceedings  taken  thereunder  are  unconstitutional,  void, 
invalid  and  of  no  legal  effect  whatsoever  as  applied  to  the 
plaintiff  in  the  conduct  of  its  said  manufacturing  business 
at  its  Huntington  plant  and  as  applied  to  its  production  and 

maintenance  employees  at  its  said  Huntington  plant 

8  for  the  reason  that  as  so  applied  it  violates  the  Fifth 
and  Tenth  Amendments  to  the  Constitution  of  the 

United  States  and  is  beyond  the  scope  of  any  power  granted 
to  the  Congress  by  the  Constitution. 
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14.  The  Huntington  plant  of  the  plaintiff  is  engaged 
solely  in  the  manufacture  of  nickel  products.  jThe  manu¬ 
facturing  operations  in  the  main  consist  of  refhjiing  nickel- 
copper  matte  (a  sulphide)  and  electrolytic  nickbl  cathodes 
into  Monel  Metal  and  pure  nickel  and  by  numerous  rolling 
mill  processes  converting  both  the  refined  Monel  Metal  and 
refined  pure  nickel  into  rods,  bars,  strip,  sheets,  tubes,  wire, 
forgings  and  anodes.  In  the  refining  and  rolling  mill  pro¬ 
cesses,  the  raw  materials  and  semi-finished  products  un¬ 
dergo  a  series  of  fundamental  physical  and  chemical 
changes  and  are  made  into  a  variety  of  new  products  en¬ 
tirely  different  in  their  chemical  and  physical  properties 
and  characteristics  from  any  of  the  various  raw  materials 
used.  The  great  value  of  the  finished  product^  is  derived 
from  the  manufacturing  operation  rather  fhan  from  the 
raw  material.  The  raw  material,  much  of  which  comes 
from  outside  the  State  of  West  Virginia,  all  comes  to  rest 
at  the  Huntington  plant  before  it  is  introduced  into  the 
manufacturing  operation.  The  plant  keeps  on  hand  ap¬ 
proximately  one  month’s  supply  of  raw  materials  in  ad¬ 
vance  of  their  use  in  manufacture.  Most  of  f;he  finished 
products  are  shipped  to  points  outside  of  the  State  of  West 
Virginia,  but  the  sale  and  shipment  of  said  finished  prod¬ 
ucts  are  a  separate  operation  which  follows  th<p  warehous¬ 
ing  of  the  finished  products.  The  total  average  stocks  at 
the  plant,  including  finished  products,  products  in  inter¬ 
mediate  form  and  raw  materials  on  hand,  are  equiva- 

9  lent  to  approximately  twelve  times  tfie  average 
monthly  sales  of  the  products  produced  at  the  plant. 
The  operations  of  the  Huntington  plant  and  the  employ¬ 
ment  of  its  employees  are  entirely  in  intrastate  manufac¬ 
ture  and  not  in  interstate  commerce. 

15.  Sales,  credits,  billings  and  all  relationships  with  cus¬ 
tomers  are  handled  by  plaintiff’s  New  York  ofpce  and  not 
by  the  Huntington  plant.  Orders  are  in  all  cases  sent  di¬ 
rectly  by  the  customer  to  the  New  York  office  of  the  plain¬ 
tiff  which  issues  shipping  instructions  to  the  Huntington 
plant.  Neither  the  raw  materials  used  in  the  paanufacture 
at  the  Huntington  plant  nor  the  products  wh^n  manufac¬ 
tured  are  transported  by  plaintiff  or  its  employees  from 
outside  of  West  Virginia  to  said  plant  or  fropa  the  plant 
to  points  outside  of  West  Virginia,  but  said  transportation 
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is  performed  exclusively  by  carriers  engaged  in  the  busi¬ 
ness  of  transportation. 

16.  The  plaintiff  employs  in  excess  of  1,300  persons  at 
its  Huntington  plant.  The  relation  of  plaintiff  to  its  em¬ 
ployees  at  its  Huntington  plant  is  exclusively  a  matter  of 
local  concern.  Said  employees  are  all  hired,  paid  and  dealt 
with  by  the  plant  manager  at  Huntington  and  all  of  their 
services  are  rendered  in  and  about  the  said  plant  and  within 
the  State  of  West  Virginia.  Each  of  said  employees  is 
working  tinder  an  oral  employment  contract  between  the 
plaintiff  and  himself,  which  contract  governs  the  rates  of 
pay,  wages,  hours  of  employment  and  other  conditions  of 
employment.  Each  of  said  contracts  is  terminable  at  the 
will  of  either  party.  Said  contracts  were  entered  into  and 
have  been!  and  are  to  be  performed  entirely  within  the  State 
of  West  Virginia. 

17.  The  National  Labor  Relations  Act  is  in  its  en- 
10  tirety  illegal  and  void  and  as  applied  to  the  plaintiff 
is  illegal  and  void  in  that  it  violates  the  Constitution 
of  the  United  States  in  the  following  respects : 

(a)  The  said  Act  is  in  excess  of  the  powers  granted  to 
the  Congress  of  the  United  States  and  is  in  violation  of  the 
powers  Reserved  to  the  several  states  or  to  the  people  by 
the  Tenth  Amendment  to  the  Constitution  and  is  not  a  law¬ 
ful  exercise  of  the  commerce  power  of  the  Congress  for  the 
reason  that  it  is  an  attempt  to  regulate  matters  of  wholly 
local  and  intrastate  concern. 

(b)  The  said  Act  violates  the  Fifth  Amendment  to  the 
Constitution  in  that  it  deprives  the  plaintiff  and  its  em¬ 
ployees  df  liberty  and  property  without  due  process  of  law 
by  interfering  with  subsisting  contracts  between  plaintiff 
and  its  employees  and  by  depriving  the  plaintiff  and  its 
employees  of  their  freedom  to  contract,  and  in  that  it  is 
wholly  unreasonable,  arbitrary  and  capricious. 

(c)  The  said  Act  represents  an  unlawful  delegation  of 
legislative  power  to  an  administrative  body,  the  National 
Labor  Relations  Board,  and  to  representatives  for  collective 
bargaining  purposes  selected  by  the  majority  of  the  em¬ 
ployees  in  the  designated  unit  in  violation  of  Article  I,  Sec¬ 
tion  1  and  Article  I,  Section  8,  Paragraph  18  of  the  Consti¬ 
tution. 
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(d)  The  said  Act  is  further  illegal  and  voic.  in  that  it 
violates  the  Fourth,  Seventh,  Ninth  and  Thirteenth  Amend¬ 
ments  to  the  Constitution. 

18.  All  actions,  orders  and  authorities  attempted 

11  and  purported  to  be  exercised  by  the  defendants, 
their  agents  or  representatives,  under  said  Act,  are 

likewise  void  and  unconstitutional  and  without  jwarrant  or 
authority  in  law  for  each  and  all  the  reason^  set  forth 
above. 

19.  The  holding  of  said  election  by  the  defendants  or 
their  agents  as  aforesaid  will  be  a  violation  of]  plaintiff’s 
constitutional  rights,  and  will  result  in  immediate,  grave 
and  irreparable  injury  and  damage  to  the  plaintiff  in  that 
it  will,  regardless  of  the  result,  stir  up  electioneering,  con¬ 
tention,  strife,  differences  and  ill  will  among  plaintiff’s  em¬ 
ployees,  will  be  destructive  of  plaintiff’s  rights  to  and  en¬ 
joyment  of  the  existing  amicable  and  satisfactory  relation¬ 
ships  between  it  and  its  employees,  will  impair  and  be  de¬ 
structive  of  the  good  will  which  the  employees  of  the  plain¬ 
tiff  bear  to  each  other,  and  will  lessen  the  efficiency  of  oper¬ 
ation  at  plaintiff’s  Huntington  plant  to  the  substantial  and 
irreparable  damage  of  plaintiff  in  amounts  greatly  in  ex¬ 
cess  of  $3, OCMD. 

20.  The  Huntington  plant  has  been  in  operation  since 
1922  without  a  single  strike  or  lock-out,  actual  or  threat¬ 
ened.  There  has  never  been  a  general  reduction  in  the  rate 
of  wages  at  the  Huntington  plant  or  any  shut-down  of  the 
plant  or  general  lay-off  of  men  due  to  shortage  of  work. 
No  men  were  discharged  due  to  lack  of  work  during  the  seri¬ 
ous  business  recession  following  1929,  although  Jn  1932  the 
plaintiff  could  have  discharged  50%  of  its  payroll  em¬ 
ployees  and  still  have  met  production  requirements  with 
improvement  of  efficiency  and  reduction  of  costs.  The 
plaintiff  has  never  interfered  with  its  employees’  joining 
or  participating  in  labor  organizations  of  their  own  choos¬ 
ing  or  discriminated  between  its  employees  on  ac- 

12  count  of  their  union  or  non-union  affiliations  and  has 
recognized  and  dealt  with  representatives  of  its  em¬ 
ployees’  own  choosing  for  the  purposes  of  collective  bar¬ 
gaining.  Plaintiff  maintains  for  its  employees  a  coopera¬ 
tive  group  insurance  plan  giving  to  its  employees  the  bene¬ 
fit  of  life  insurance  at  rates  substantially  below  tljiose  which 
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they  would  otherwise  be  required  to  pay  and  maintains  a 
liberal  old  age  retirement  and  disability  program  for  all 
employees  which  is  financed  entirely  by  the  plaintiff.  By 
reason  of  all  of  the  above,  the  plaintiff  enjoys  and  always 
has  enjoyed  the  good  will,  cooperation  and  friendly  feeling 
of  its  employees. 

The  continued  enjoyment  of  the  good  will  of  its  em¬ 
ployees  is  an  essential  and  incalculably  valuable  business 
asset  of  the  plaintiff  and  on  it  depends  the  uninterrupted 
and  efficient  operation  of  its  Huntington  plant.  Any  inter¬ 
ruption  of  operation  or  decrease  in  the  efficiency  of  opera¬ 
tion  will  necessarily  result  in  damage  to  capital  equipment 
and  waste  or  spoiling  of  raw  materials  and  intermediate 
products  greatly  in  excess  of  $3,000. 

21.  The  interposition  between  plaintiff  and  its  employees 
or  the  chosen  representatives  of  its  employees  of  a  bar¬ 
gaining  agency  designated  by  the  National  Labor  Relations 
Board  will  impair  existing  contracts,  relationships  and  bar¬ 
gaining  machinery  between  the  plaintiff  and  its  employees 
and  will  disrupt  the  friendly  relationships  now  existing  be¬ 
tween  the  plaintiff  and  its  employees;  such  will  be  the  im¬ 
mediate  and  necessary  result  of  the  threatened  election  and 
such  is  the  direct  and  avowed  purpose  and  intention  of  the 
defendants  in  directing  the  holding  of  such  election. 

22.  The  right  of  plaintiff  and  its  employees  to  contract 
with  each  other  on  the  basis  of  either  individual  negotia¬ 
tions  or  through  representatives  of  its  employees’ 

13  own  choosing,  whether  of  th§  few  or  of  the  many,  of 
a  majority  or  of  a  minority,  is  a  fundamental  condi¬ 
tion  to  the  successful  conduct  by  the  plaintiff  of  its  business 
at  said  plant.  By  reason  of  the  facts  herein  before  alleged 
in  paragraphs  numbered  7,  9  (c),  and  20,  relating  to  em¬ 
ployment  conditions  and  methods  of  employee  representa¬ 
tion  at  the  said  Huntington  plant,  and  by  reason  of  the 
knowledge  of  its  employees  that  they  are  and  have  been  free 
to  bargain  with  plaintiff  with  respect  to  wages,  hours  and 
conditions  of  employment,  both  individually  and  through 
representatives  of  their  own  choosing,  the  employees  of 
plaintiff  at  its  Huntington  plant  have  long  worked  together 
in  entire  harmony  and  have  borne  toward  one  another,  as 
well  as  tovrard  the  plaintiff,  the  greatest  good  will,  and  the 
continuance  of  that  good  will  is  an  indispensable  condition 
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to  the  uninterrupted  and  efficient  operation  of  plaintiff’s 
Huntington  plant. 

23.  The  Amalgamated  Association  of  Iron,  Steel  and  Tin 
Workers  of  North  America,  of  which  Square  D^al  Lodge 
No.  40  is  a  subordinate  lodge,  is  a  steel  union.  Labor  rela¬ 
tions  in  the  steel  industry  are  notably  turbulent  and  un¬ 
satisfactory  and  said  union  has  been  engaged  ih  constant 
strife  with  employers  in  the  steel  industry  and  with  unor¬ 
ganized  labor  and  independent  labor  organizations  in  the 
said  steel  industry.  The  nickel  industry,  which  differs  from 
the  steel  industry  in  the  nature,  extent  and  magnitude  of 
its  operations,  has  been  singularly  free  of  the!  disputes, 
strikes  and  strife  which  have  characterized  the  steel  indus¬ 
try.  The  attempt  of  the  Amalgamated  to  become  the  ex¬ 
clusive  bargaining  representatives  of  plaintiff’s  employees 
will  inevitably  embroil  the  Huntington  plant  in  the  turmoil 
of  the  steel  industry;  and  the  attempt  will,  under  the  con¬ 
stitution  of  the  Amalgamated  Association  requiring 

14  that  only  a  regularly  adopted  scale  of  wages  of  that 
Association  be  recognized  in  any  mill,  lejad  to  the 
making  of  demands  in  the  nickel  industry  common  to  those 
which  are  made  in  the  steel  industry  notwithstanding  the 
divergence  in  the  problems  and  conditions  of  these  two  in¬ 
dustries  as  heretofore  alleged,  to  the  great  prejudice  and 
irreparable  injury  of  plaintiff  and  its  employees. 

24.  The  holding  of  an  election  will  in  and  of  itbelf  be  an 
irreparable  injury  to  the  plaintiff  and  its  employees  by 
introducing  into  the  plant  and  into  the  employer-  employee 
relationship  a  striving  between  groups  of  employees  for 
domination  of  employees’  representation.  Whatever  the 
result  of  the  election,  plaintiff  will  be  compelled  to  recog¬ 
nize  only  one  group  of  its  employees  to  the  exclusion  of  all 
others  as  the  employees  ’  bargaining  agency  to  the  dissatis¬ 
faction  of  those  employees  or  their  representatives  who  are 
not  part  of  the  majority.  If  the  plaintiff  should  insist  upon 
its  constitutional  right  to  deal  with  its  employees  either 
individually  or  in  such  groups  collectively  as  they  choose,  it 
would  be  proceeded  against  by  the  National  Labor  Rela¬ 
tions  Board  and  held  up  to  the  world  as  a  violatbr  of  law 
and  as  gTiilty  of  unfair  labor  practices.  The  res  Lilt  would 
inevitably  be  not  only  to  lose  for  plaintiff  the  good  will  of 
its  employees,  but  the  esteem,  confidence  and  godd  will  of 
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its  customers  and  the  public.  Plaintiff  is  entitled  to  be 
spared  the  unwarranted  stigma  and  interference  of  the 
National  Labor  Relations  Board  and  is  entitled  to  be  spared 
the  heavy  expense,  dislocation  and  prejudice  of  an  election. 

25.  Plaintiff  has  no  plain,  complete  or  adequate 

15  remedy  at  law,  and  has  no  remedy  at  law  because 

(a)  The  only  remedy  purported  to  be  afforded  by 
the  Act  does  not  extend  to  the  case  of  a  direction  of  elec¬ 
tion. 

(b)  The  injury,  loss  and  damage  to  the  plaintiff  from 
the  holding  of  an  election  is  not  remediable  under  the  Act 
in  any  way,  nor  is  there  any  provision  therein  for  compen¬ 
sation  for  such  injury,  loss  or  damage. 

(c)  The  nature  of  the  injury  which  will  accrue  to  the 
plaintiff  from  the  holding  of  an  election  under  a  wholly  void 
and  unconstitutional  act  is  such  that  the  amount  of  damage 
is  impossible  of  measurement  and  no  action  at  law  for  dam¬ 
ages  would  be  adequate  complete  or  sufficient  to  compensate 
the  plaintiff;  the  only  effective  remedy  is  specific,  preven¬ 
tive  relief. 

26.  Immediate,  substantial  and  irreparable  loss  and  dam¬ 
age  will  be  inflicted  upon  plaintiff  from  the  holding  of  such 
election  unless  a  temporary  restraining  order  is  issued 
forthwith.  The  direction  of  election  contained  in  the  deci¬ 
sion  of  the  defendants  provides  for  the  holding  of  such  elec¬ 
tion  at  anv  time  on  or  before  the  1st  dav  of  Julv,  1936.  The 
plaintiff  has  not  been  informed  on  what  date  the  said 

16  election  will  be  held  and  because  the  said  election 
may  be  held  at  any  time  such  immediate  and  irrepar¬ 
able  loss  and  damage  will  result  to  the  plaintiff  before  the 
matters  in  controversy  in  this  cause  and  the  right  of  plain¬ 
tiff  to  a  temporary  injunction  can  be  heard  on  notice  to  the 
defendants,  unless  a  temporary  restraining  order  is  issued 
forthwith. 

WHEREFORE,  the  plaintiff  prays : 

1.  That  this  Honorable  Court  issue  its  process  in  due 
form  directed  to  the  defendants  J.  Warren  Madden,  John 
M.  Carmody  and  Edwin  S.  Smith,  individually  and  as  mem¬ 
bers  of  the  National  Labor  Relations  Board,  ordering  them, 
and  each  of  them,  at  a  certain  day  to  appear  before  this 
Honorable  Court  and  answer  all  and  singular  the  matters 
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and  things  herein  set  forth  and  complained  of,  and  further 
to  perform  and  abide  by  such  order,  direction  and  decree  as 
to  this  Court  shall  seem  just  and  proper. 

2.  That  a  permanent  injunction  issue  from  this  Honor¬ 
able  Court  against  J.  Warren  Madden,  John  M.  Carmody 
and  Edwin  S.  Smith,  individually  and  as  members  of  the 
National  Labor  Relations  Board,  enjoining  them,  |  and  each 
of  them,  and  their  employees,  assistants,  agents  apd  repre¬ 
sentatives,  and  each  of  them,  permanently  and  perpetually 

from  holding  or  causing  to  be  held  an  election  pur- 
17  suant  to  the  National  Labor  Relations  Act  pmong  the 

employees  of  the  plaintiff  at  its  Huntingtop  plant  on 
or  before  July  1,  1936  or  at  any  other  time. 

3.  That,  pending  the  final  hearing  and  determination  of 
this  cause,  a  temporary  injunction  issue  from  tips  Honor¬ 
able  Court  against  J.  Warren  Madden,  John  M.  Carmody 
and  Edwin  S.  Smith,  individually  and  as  members  of  the 
National  Labor  Relations  Board,  enjoining  them,  and  each 
of  them,  and  their  employees,  assistants,  agents  and  repre¬ 
sentatives,  and  each  of  them,  from  holding  or  causing  to  be 
held  an  election  pursuant  to  the  National  Labor  Relations 
Act  among  the  employees  of  the  plaintiff  at  its  Hpntington 
plant,  and  that  a  rule  may  issue  out  of  this  Honorable  Court 
directed  to  said  defendants  requiring  said  defendants  to 
appear  in  this  Court  on  a  day  therein  to  be  named  to  show 
cause,  if  any  they  have,  why  such  temporary  injunction 
should  not  issue. 

4.  That  a  temporary  restraining  order  be  granted  forth¬ 
with  restraining  and  enjoining  the  defendants  J.  Warren 
Madden,  John  M.  Carmody  and  Edwin  S.  Smith,  individu¬ 
ally  and  as  members  of  the  National  Labor  Relations  Board, 
and  their  employees,  assistants,  agents  and  representatives, 
and  each  of  them,  from  holding  or  causing  to  be  held  an 
election  pursuant  to  the  decision  of  the  National  Labor  Re¬ 
lations  Board  at  the  Huntington  plant  of  the  plaintiff  until 
the  hearing  and  determination  of  the  motion  brought  on  by 
said  rule. 

5.  That  upon  the  final  hearing  of  this  cause  this  Court 
declare  the  rights  of  the  parties  under  and  in  respect  to  the 
National  Labor  Relations  Act  pursuant  to  the  provisions 
of  Section  274  (d)  of  the  Judicial  Code  (28  U.  S.  C.  §400), 
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and  decree  and  declare  that  the  said  National  Labor 

18  Relations  Act  is  unconstitutional  and  void  as  to  this 
plaintiff  upon  the  grounds  and  for  the  reasons  set 

forth  in  this  hill  of  complaint. 

6.  That  the  plaintiff  have  such  other,  further  or  different 

relief  as  to  this  Court  may  seem  just  and  proper  in  the 

oremises. 

▲ 

THE  INTERNATIONAL  NICKEL 
COMPANY,  INC. 

1  By  JOHN  F.  THOMPSON 

Executive  Vice  President 

SULLIVAN  &  CROMWELL, 

48  Wall  Street, 

New  York,  N.  Y. 

By  DAVID  W.  PECK 

EDMUND  M.  TOLAND, 

1022  Investment  Building, 

Washington,  D.  C. 

HENRY  S.  WINGATE, 

67  Wall  Street, 

New  York,  N.  Y. 

19  United  States  of  America, 

State  of  New  York , 

County  of  New  York, 

Southern  District  of  New  York,  ss: 

John  F.  Thompson,  being  duly  sworn  upon  oath,  deposes 
and  says : 

That  he  is  Executive  Vice-President  of  The  International 
Nickel  Company,  Inc.,  a  corporation  duly  organized  under 
the  laws  of  the  State  of  Delaware,  plaintiff  in  the  foregoing 
bill  of  complaint  in  the  above  cause ;  that  he  has  been  duly 
authorized  and  empowered  by  the  said  The  International 
Nickel  Company,  Inc.  to  subscribe  the  said  bill  of  complaint 
and  to  make  this  affidavit  and  verification  thereof  for  and 
in  its  behalf;  that  he  has  read  the  foregoing  bill  of  com¬ 
plaint  and  knows  the  contents  thereof  and  that  the  facts 
therein  set  out  are  true  except  as  to  such  facts  as  are  therein 
stated  on  information  and  belief  and  that  as  to  those  facts 
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[Public — No.  198 — 74th  Congress] 

[S.  1958] 

AN  ACT 

To  diminish  the  causes  of  labor  disputes  burdening  or  obstructing 
foreign  commerce,  to  create  a  National  Labor  Relations  Board, 
purposes. 


interstate  and 
and  for  other 


Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled , 

FINDINGS  AND  POLICY 

Section  1.  The  denial  by  employers  of  the  right  of  employees  to 
organize  and  the  refusal  by  employers  to  accept  the  procedure  of 
collective  bargaining  lead  to  strikes  and  other  forms  of  industrial 
strife  or  unrest,  which  have  the  intent  or  the  necessary  effect  of 
burdening  or  obstructing  commerce  by  (a)  impairing  the  efficiency, 
safety,  or  operation  of  the  instrumentalities  of  commerce;  (b)  occur¬ 
ring  in  the  current  of  commerce;  (c)  materially  affecting,  restraining, 
or  controlling  the  flow  of  raw  materials  or  manufactured  or  processed 
goods  from  or  into  the  channels  of  commerce,  or  the  prices  of  such 
materials  or  goods  in  commerce;  or  (d)  causing  diminution  of 
employment  and  wages  in  such  volume  as  substantially  to  impair  or 
disrupt  the  market  for  goods  flowing  from  or  into  the  channels 
of  commerce. 

The  inequality  of  bargaining  power  between  employees  who  do 
not  possess  full  freedom  of  association  or  actual  liberty  of  contract, 
and  employers  who  are  organized  in  the  corporate  or  other  forms  of 
ownership  association  substantially  burdens  and  affects  the  flow 
of  commerce,  and  tends  to  aggravate  recurrent  business  depressions, 
by  depressing  wage  rates  and  the  purchasing  power  of  yage  earners 
in  industry  and  by  preventing  the  stabilization  of  competitive  wage 
rates  and  working  conditions  within  and  between  industries. 

Experience  has  proved  that  protection  by  law  of  tihe  right  of 
employees  to  organize  and  bargain  collectively  safeguards  com¬ 
merce  from  injury,  impairment,  or  interruption,  and  promotes  the 
flow  of  commerce  by  removing  certain  recognized  sources  of  indus¬ 
trial  strife  and  unrest,  by  encouraging  practices  fundamental  to  the 
friendly  adjustment  of  industrial  disputes  arising  out  of  differences 
as  to  wages,  hours,  or  other  working  conditions,  and  by  restoring 
equality  of  bargaining  power  between  employers  and  employees. 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to 
eliminate  the  causes  of  certain  substantial  obstructions  to  the  free 
flow  of  commerce  and  to  mitigate  and  eliminate  these  obstructions 
when  they  have  occurred  by  encouraging  the  practice  and  procedure 
of  collective  bargaining  and  by  protecting  the  exercise  by  workers 
of  full  freedom  of  association,  self-organization,  and  designation  of 
representatives  of  their  own  choosing,  for  the  purpose  of 
the  terms  and  conditions  of  their  employment  or  other  mutual  aid  or 
protection. 

20 
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DEFINITIONS 

Sec.  2.  When  used  in  this  Act — 

(1)  The  term  “  person  ”  includes  one  or  more  individuals,  part¬ 
nerships,  associations,  corporations,  legal  representatives,  trustees, 
trustees  in  bankruptcy,  or  receivers. 

(2)  The  term  “  employer  ”  includes  any  person  acting  in  the 
interest  of  an  employer,  directly  or  indirectly,  but  shall  not  include 
the  United  States,  or  any  State  or  political  subdivision  thereof,  or 
any  person  subject  to  the  Railway  Labor  Act,  as  amended  from  time 
to  time,  or  any  labor  organization  (other  than  when  acting  as  an 
employer),  or  anyone  acting  in  the  capacity  of  officer  or  agent  of 
such  labor  organization. 

(3)  The  term  “  employee  ”  shall  include  any  employee,  and  shall 
not  be  limited  to  the  employees  of  a  particular  employer,  unless  the 
Act  explicitly  states  otherwise,  and  shall  include  any  individual 
whose  work  has  ceased  as  a  consequence  of,  or  in  connection  with, 
any  current  labor  dispute  or  because  of  any  unfair  labor  practice, 
and  who  has  not  obtained  any  other  regular  and  substantially  equiv¬ 
alent  employment,  but  shall  not  include  any  individual  employed 
as  an  agricultural  laborer,  or  in  the  domestic  service  of  any  family 
or  person  at  his  home,  or  any  individual  employed  by  his  parent 
or  spouse. 

(4)  The  term  “  representatives  ”  includes  any  individual  or  labor 
organization. 

(5)  The  term  “labor  organization”  means  any  organization  of 
any  kind,  or  any  agency  or  employee  representation  committee  or 
plan,  in  which  employees  participate  and  which  exists  for  the  pur¬ 
pose,  in  whole  or  in  part,  of  dealing  with  employers  concerning 
grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of  employ¬ 
ment,  or  conditions  of  work. 

(6)  The  term  “  commerce  ”  means  trade,  traffic,  commerce,  trans¬ 
portation,  or  communication  among  the  several  States,  or  between 
the  District  of  Columbia  or  any  Territory  of  the  United  States 
and  any  State  or  other  Territory,  or  between  any  foreign  country 
and  any  State,  Territory,  or  the  District  of  Columbia,  or  within 
the  District  of  Columbia  or  any  Territory,  or  between  points  in  the 
same  State  but  through  any  other  State  or  any  Territory  or  the 
District  of  Columbia  or  any  foreign  country. 

(7)  The  term  “  affecting  commerce  ”  means  in  commerce,  or  bur¬ 
dening  or  obstructing  commerce  or  the  free  flow  of  commerce,  or 
having  led  or  tending  to  lead  to  a  labor  dispute  burdening  or 
obstructing  Commerce  or  the  free  flow  of  commerce. 

(8)  The  term  “unfair  labor  practice”  means  any  unfair  labor 
practice  listed  in  section  8. 

(9)  The  term  “  labor  dispute  ”  includes  any  controversy  concerning 
terms,  tenure  or  conditions  of  employment,  or  concerning  the  associ¬ 
ation  or  representation  of  persons  in  negotiating,  fixing,  maintain¬ 
ing,  changing,  or  seeking  to  arrange  terms  or  conditions  of  employ¬ 
ment,  regardless  of  whether  the  disputants  stand  in  the  proximate 
relation  of  employer  and  employee. 

(10)  The  term  “National  Labor  Relations  Board”  means  the 
National  Labor  Relations  Board  created  bv  section  3  of  this  Act. 

(11)  The  term  “  old  Board  ”  means  the  National  Labor  Relations 
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Board  established  by  Executive  Order  Numbered  6763  of  the  Presi¬ 
dent  on  June  29,  1934,  pursuant  to  Public  Resolution  Numbered  44, 
approved  June  19,  1934  (48  Stat.  1183),  and  reestablished  and  con¬ 
tinued  by  Executive  Order  Numbered  7074  of  the  President  of 
June  15, 1935,  pursuant  to  Title  I  of  the  National  Industrial  Recov¬ 
ery  Act  (48  Stat.  195)  as  amended  and  continued  by  Senate  Joint 
Resolution  133  1  approved  June  14, 1935. 

NATIONAL  LABOR  RELATIONS  BOARD 

Sec.  3.  (a)  There  is  hereby  created  a  board,  to  be  known  as  the 
“  National  Labor  Relations  Board  ”  (hereinafter  referred  to  as 
the  “Board”),  which  shall  be  composed  of  three  members,  who 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  One  of  the  original  members  shall  be 
appointed  for  a  term  of  one  year,  one  for  a  term  of  three  years?  and 
one  for  a  term  of  five  years,  but  their  successors  shall  be  appointed 
for  terms  of  five  years  each,  except  that  any  indivic^ual  chosen  to 
fill  a  vacancy  shall  be  appointed  only  for  the  unexjpired  term  of 
the  member  whom  he  shall  succeed.  The  President  shall  designate 
one  member  to  serve  as  chairman  of  the  Board.  Ai|iy  member  of 
the  Board  may  be  removed  by  the  President,  upon  notice  and  hear¬ 
ing,  for  neglect  of  duty  or  malfeasance  in  office,  butl  for  no  other 
cause. 

(b)  A  vacancy  in  the  Board  shall  not  impair  the  right  of  the 
remaining  members  to  exercise  all  the  powers  of  the  Board,  and 
two  members  of  the  Board  shall,  at  all  times,  constitute  a  quorum. 
The  Board  shall  have  an  official  seal  which  shall  be  judicially  noticed. 

(c)  The  Board  shall  at  the  close  of  each  fiscal  year  [make  a  report 
in  writing  to  Congress  and  to  the  President  stating  in  detail  the 
cases  it  has  heard,  the  decisions  it  has  rendered,  the  names,  salaries, 
and  duties  of  all  employees  and  officers  in  the  employ  or  under  the 
supervision  of  the  Board,  and  an  account  of  all  inoneys  it  has 
disbursed. 

Sec.  4.  (a)  Each  member  of  the  Board  shall  receive  a  salary  of 
$10,000  a  year,  shall  be  eligible  for  reappointment,  and  shall  not 
engage  in  any  other  business,  vocation,  or  employment.  The  Board 
shall  appoint j  without  regard  for  the  provisions  of  the  civil-service 
laws  but  subject  to  the  Classification  Act  of  1923,  as  amended,  an 
executive  secretary,  and  such  attorneys,  examiners,  and  regional 
directors,  and  shall  appoint  such  other  employees  with  regard  to 
existing  laws  applicable  to  the  employment  and  compensation  of 
officers  and  employees  of  the  United  States,  as  it  may  from  time 
to  time  find  necessary  for  the  proper  performance  of  its  duties  and 
as  may  be  from  time  to  time  appropriated  for  by  Congress.  The 
Board  may  establish  or  utilize  such  regional,  local,  or  other  agencies, 
and  utilize  such  voluntary  and  uncompensated  serviced,  as  may  from 
time  to  time  be  needed.  Attorneys  appointed  under  this  section 
may,  at  the  direction  of  the  Board,  appear  for  and)  represent  the 
Board  in  any  case  in  court.  Nothing  in  this  Act  shall  be  construed 
to  authorize  the  Board  to  appoint  individuals  for  the  purpose  of 
conciliation  or  mediation  (or  for  statistical  work),  where  such 
service  may  be  obtained  from  the  Department  of  Labor. 

(b)  Upon  the  appointment  of  the  three  original  members  of  the 
Board  and  the  designation  of  its  chairman,  the  old  Board  shall  cease 
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to  exist.  All  employees  of  the  old  Board  shall  be  transferred  to 
and  become  employees  of  the  Board  with  salaries  under  the  Classi¬ 
fication  Act  of  1923,  as  amended,  without  acquiring  by  such  transfer 
a  permanent  or  civil  service  status.  All  records,  papers,  and  prop¬ 
erty  of  the  old  Board  shall  become  records,  papers,  and  property 
of  the  Board,  and  all  unexpended  funds  and  appropriations  for  the 
use  and  maintenance  of  the  old  Board  shall  become  funds  and  appro¬ 
priations  available  to  be  expended  by  the  Board  in  the  exercise  of 
the  powers,  authority,  and  duties  conferred  on  it  by  this  Act. 

(c)  All  of  the  expenses  of  the  Board,  including  all  necessary 
traveling  and  subsistence  expenses  outside  the  District  of  Columbia 
incurred  by  the  members  or  employees  of  the  Board  under  its  orders, 
shall  be  allowed  and  paid  on  the  presentation  of  itemized  vouchers 
therefor  approved  by  the  Board  or  by  any  individual  it  designates 
for  that  purpose. 

Sec.  5.  The  principal  office  of  the  Board  shall  be  in  the  District 
of  Columbia^  but  it  may  meet  and  exercise  any  or  all  of  its  powers 
at  any  other  place.  The  Board  may,  by  one  or  more  of  its  members 
or  by  such  agents  or  agencies  as  it  may  designate,  prosecute  any 
inquiry  necessary  to  its  functions  in  any  part  of  the  United  States. 
A  member  who  participates  in  such  an  inquiry  shall  not  be  dis¬ 
qualified  from  subsequently  participating  in  a  decision  of  the  Board 
in  the  same  case. 

Sec.  6.  (a!)  The  Board  shall  have  authority  from  time  to  time 
to  make,  amend,  and  rescind  such  rules  and  regulations  as  may  bs 
necessary  to  carry  out  the  provisions  of  this  Act.  Such  rules  and 
regulations  shall  be  effective  upon  publication  in  the  manner  which 
the  Board  shall  prescribe. 

EIGHTS  OF  EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to  self-organization,  to 
form,  join,  or  assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and  to  engage  in 
concerted  activities,  for  the  purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice  for  an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce  employees  in  the  exer¬ 
cise  of  the  lights  guaranteed  in  section  7. 

(2)  To  dominate  or  interfere  with  the  formation  or  adminis¬ 
tration  of  any  labor  organization  or  contribute  financial  or  other 
support  to  it:  Provided ,  That  subject  to  rules  and  regulations  made 
and  published  by  the  Board  pursuant  to  section  6  (a),  an  employer 
shall  not  be  prohibited  from  permitting  employees  to  confer  with 
him  during  working  hours  without  loss  of  time  or  pay. 

(3)  By  discrimination  in  regard  to  hire  or  tenure  of  employment 
or  any  term  or  condition  of  employment  to  encourage  or  discourage 
membership  in  any  labor  organization:  Provided,  That  nothing 
in  this  Act,  or  in  the  National  Industrial  Recovery  Act  (U.  S.  C., 
Supp.  VII,  title  15,  secs.  701-712),  as  amended  from  time  to  time, 
or  in  any  code  or  agreement  approved  or  prescribed  thereunder,  or 
in  any  other  statute  of  the  United  States,  shall  preclude  an  employer 
from  making  an  agreement  with  a  labor  organization  (not  estab¬ 
lished,  maintained,  or  assisted  by  any  action  defined  in  this  Act 
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as  an  unfair  labor  practice)  to  require  as  a  condition  of  employ¬ 
ment  membership  therein,  if  such  labor  organization  is  the  repre¬ 
sentative  of  the  employees  as  provided  in  section  9  (a),  in  the  appro¬ 
priate  collective  bargaining  unit  covered  by  such  agreement  when 
made. 

(4)  To  discharge  or  otherwise  discriminate  against  an  employee 
because  he  has  filed  charges  or  given  testimony  under  nhis  Act. 

(5)  To  refuse  to  bargain  collectively  with  the  representatives  of 
his  employees,  subject  to  the  provisions  of  Section  9  (a). 


for  the  pur- 
employees  in 


REPRESENTATIVES  AND  ELECTIONS 

Sec.  9.  (a)  Kepresentatives  designated  or  selected 
poses  of  collective  bargaining  by  the  majority  of  the 
a  unit  appropriate  for  such  purposes,  shall  be  the  exclusive' repre¬ 
sentatives  of  all  the  employees  in  such  unit  for  th^  purposes  of 
collective  bargaining  in  respect  to  rates  of  pay,  wages?  hours  of 
employment,  or  other  conditions  of  employment:  Provided,  That 
any  individual  employee  or  a  group  of  employees  shall  have  the 
right  at  any  time  to  present  grievances  to  their  employer. 

(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to 
insure  to  employees  the  full  benefit  of  their  right  to  self-organiza¬ 
tion  and  to  collective  bargaining,  and  otherwise  to  effectuate  the 
policies  of  this  Act,  the  unit  appropriate  for  the  purposes  of  collec¬ 
tive  bargaining  shall  be  the  employer  unit,  craft  unit,  plant  unit,  or 
subdivision  thereof. 

(c)  Whenever  a  question  affecting  commerce  arises  concerning 
the  representation  of  employees,  the  Board  may  investigate  such 
controversy  and  certify  to  the  parties,  in  writing,  the  name  or 
names  of  the  representatives  that  have  been  designated  or  selected. 
In  any  such  investigation,  the  Board  shall  provide  for  an  appro¬ 
priate  hearing  upon  due  notice,  either  in  conjunction  w}th  a  proceed¬ 
ing  under  section  10  or  otherwise,  and  may  take  a  sebret  ballot  of 
employees,  or  utilize  any  other  suitable  method  to  ascertin1  such 
representatives. 

(d)  Whenever  an  order  of  the  Board  made  pursuant  to  section 
10  (c)  is  based  in  whole  or  in  part  upon  facts  certified  following 
an  investigation  pursuant  to  subsection  (c)  of  this  section,  and 
there  is  a  petition  for  the  enforcement  or  review  of  such  order,  such 
certification  and  the  record  of  such  investigation  shall  be  included 
in  the  transcript  of  the  entire  record  required  to  be  filed  under  sub¬ 
sections  10  (e)  or  10  (f),  and  thereupon  the  decree  of  the  court 
enforcing,  modifying,  or  setting  aside  in  whole  or  in  part  the  order 
of  the  Board  shall  be  made  and  entered  upon  the  pldadings,  testi¬ 
mony,  and  proceedings  set  forth  in  such  transcript. 

PREVENTION  OF  UNFAIR  LABOR  PRACTICES 

Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided, 
to  prevent  any  person  from  engaging  in  any  unfair  labor  practice 
(listed  in  section  8)  affecting  commerce.  This  poWer  shall  be 
exclusive,  and  shall  not  be  affected  by  any  other  means  of  adjust¬ 
ment  or  prevention  that  has  been  or  may  be  established  by  agree¬ 
ment,  code,  law,  or  otherwise. 

(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  the  Board,  or  any 
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agent  or  agency  designated  by  the  Board  for  such  purposes,  shall 
have  power  to  issue  and  cause  to  be  served  upon  such  person  a  com¬ 
plaint  stating  the  charges  in  that  respect,  and  containing  a  notice 
of  hearing  before  the  Board  or  a  member  thereof,  or  before  a  desig¬ 
nated  agent  or  agency,  at  a  place  therein  fixed,  not  less  than  five  days 
after  the  serving  of  said  complaint.  Any  such  complaint  may  be 
amended  by  the  member,  agent,  or  agency  conducting  the  hearing 
or  the  Board  in  its  discretion  at  any  time  prior  to  the  issuance  of 
an  order  based  thereon.  The  person  so  complained  of  shall  have 
the  right  to  file  an  answer  to  the  original  or  amended  complaint 
and  to  appear  in  person  or  otherwise  and  give  testimony  at  the 
place  ana  tinie  fixed  in  the  complaint.  In  the  discretion  of  the 
member,  agent  or  agency  conducting  the  hearing  or  the  Board,  any 
other  person  may  be  allowed  to  intervene  in  the  said  proceeding 
and  to  present  testimony.  In  any  such  proceeding  the  rules  of 
evidence  prevailing  in  courts  of  law  or  equity  shall  not  be  controlling. 

(c)  The  testimony  taken  by  such  member,  agent  or  agency  or 
the  Board  shall  be  reduced  to  writing  and  filed  with  the  Board. 
Thereafter,  ih  its  discretion,  the  Board  upon  notice  may  take  fur¬ 
ther  testimony  or  hear  argument.  If  upon  all  the  testimony  taken 
the  Board  shall  be  of  the  opinion  that  any  person  named  in  the 
complaint  has  engaged  in  or  is  engaging  in  any  such  unfair  labor 
practice,  then  the  Board  shall  state  its  findings  of  fact  and  shall 
issue  and  cause  to  be  served  on  such  person  an  order  requiring 
such  person  to  cease  and  desist  from  such  unfair  labor  practice, 
and  to  take  such  affirmative  action,  including  reinstatement  of 
employees  with  or  without  back  pay,  as  will  effectuate  the  policies 
of  this  Act.  Such  order  may  further  require  such  person  to  make 
reports  from  time  to  time  showing  the  extent  to  which  it  has  com¬ 
plied  with  the  order.  If  upon  all  the  testimony  taken  the  Board 
shall  be  of  the  opinion  that  no  person  named  in  the  complaint  has 
engaged  in  pr  is  engaging  in  any  such  unfair  labor  practice,  then 
the  Board  shall  state  its  findings  of  fact  and  shall  issue  an  order 
dismissing  the  said  complaint. 

(d)  Until  a  transcript  of  the  record  in  a  case  shall  have  been 
filed  in  a  court,  as  hereinafter  provided,  the  Board  may  at  any 
time,  upon  reasonable  notice  and  in  such  manner  as  it  shall  deem 
proper,  modify  or  set  aside,  in  whole  or  in  part,  any  finding  or 
order  made  or  issued  by  it. 

(e)  The  Board  shall  have  power  to  petition  any  circuit  court 
of  appeals  6f  the  United  States  (including  the  Court  of  Appeals 
of  the  District  of  Columbia),  or  it  all  the  circuit  courts  of  appeals 
to  which  application  may  be  made  are  in  vacation,  any  district 
court  of  the  United  States  (including  the  Supreme  Court  of  the 
District  of  Columbia) ,  within  any  circuit  or  district,  respectively, 
wherein  the  unfair  labor  practice  in  question  occurred  or  wherein 
such  person,  resides  or  transacts  business,  for  the  enforcement  of 
such  order  and  for  appropriate  temporary  relief  or  restraining 
order,  and  shall  certify  and  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceeding,  including  the  pleadings  and  testi¬ 
mony  upon  which  such  order  was  entered  and  the  findings  and 
order  of  the  Board.  Upon  such  filing,  the  court  shall  cause  notice 
thereof  to  be  served  upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  question  determined 
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therein,  and  shall  have  power  to  grant  such  temporary  relief  or 
restraining  order  as  it  deems  just  and  proper,  and  to  make  and 
enter  upon  the  pleadings,  testimony,  and  proceedings  set  forth  in 
such  transcript  a  decree  enforcing,  modifying,  and  enforcing  as 
so  modified,  or  setting  aside  in  whole  or  in  part  tfie  order  of  the 
Board.  No  objection  that  has  not  been  urged  before  the  Board,  its 
member,  agent  or  agency,  shall  be  considered  by  the  court,  unless 
the  failure  or  neglect  to  urge  such  objection  shall  be  excused  because 
of  extraordinary  circumstances:  The  findings  of  the  Board  as  to 
the  facts,  if  supported  by  evidence,  shall  be  conclusive.  If  either 
party  shall  apply  to  the  court  for  leave  to  adduce  additional  evi¬ 
dence  and  shall  show  to  the  satisfaction  of  the  court  that  such  addi¬ 
tional  evidence  is  material  and  that  there  were  reas  onable  grounds 
for  the  failure  to  adduce  such  evidence  in  the  hearing  before  the 
Board,  its  member,  agent,  or  agency,  the  court  may  order  such 
additional  evidence  to  be  taken  before  the  Board,  its  member,  agent, 
or  agency,  and  to  be  made  a  part  of  the  transcript.  The  Board  may 
modify  its  findings  as  to  the  facts,  or  make  new  findings,  by  reason 
of  additional  evidence  so  taken  and  filed,  and  it  shall  file  such  modi¬ 
fied  or  new  findings,  which,  if  supported  by  evidence,  shall  be  con¬ 
clusive,  and  shall  file  its  recommendations,  if  any,  for  the  modifica¬ 
tion  or  setting  aside  of  its  original  order.  The  jurisdiction  of  the 
court  shall  be  exclusive  and  its  judgment  and  decree  shall  be  final, 
except  that  the  same  shall  be  subject  to  review  by  the  appropriate 
circuit  court  of  appeals  if  application  was  made  to  title  district  court 
as  hereinabove  provided,  and  by  the  Supreme  Court  of  the  United 
States  upon  writ  of  certiorari  or  certification  as  provided  in  sections 
239  and  240  of  the  Judicial  Code,  as  amended  (U.  S.  C.,  title  28, 
secs.  346  and  347). 

(f )  Any  person  aggrieved  by  a  final  order  of  the  Board  granting 
or  denying  in  whole  or  in  part  the  relief  sought  may ,  obtain  a  review 
of  such  order  in  any  circuit  court  of  appeals  of  the  United  States  in 
the  circuit  wherein  the  unfair  labor  practice  in  question  was  alleged 
to  have  been  engaged  in  or  wherein  such  person  resides  or  transacts 
business,  or  in  the  Court  of  Appeals  of  the  District  of  Columbia,  by 
filing  in  such  court  a  written  petition  praying  that  the  order  of  the 
Board  be  modified  or  set  aside.  A  copy  of  such  petition  shall  be 
forthwith  served  upon  the  Board,  and  thereupon  the  aggrieved  party 
shall  file  in  the  court  a  transcript  of  the  entire  record  in  the  proceed¬ 
ing,  certified  by  the  Board,  including  the  pleading  and  testimony 
upon  which  the  order  complained  of  was  entered  and  the  findings 
and  order  of  the  Board.  Upon  such  filing,  the  court  shall  proceed 
in  the  same  manner  as  in  the  case  of  an  application  by  the  Board 
under  subsection  (e) ,  and  shall  have  the.  same  exclusive  jurisdiction 
to  grant  to  the  Board  such  temporary  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  in  like  manner  to  make  and  enter  a  decree 
enforcing,  modifying,  and  enforcing  as  so  modified,  or  setting  aside 
in  whole  or  in  part  the  order  of  the  Board;  and  the  findings  of  the 
Board  as  to  the  facts,  if  supported  by  evidence,  shall  in  like  manner 
be  conclusive. 

(g)  The  commencement  of  proceedings  under  subsection  (e)  or  (f ) 
of  this  section  shall  not,  unless  specifically  ordered  by  the  court, 
operate  as  a  stay  of  the  Board’s  order. 
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(h)  When  granting  appropriate  temporary  relief  or  a  restraining 
order,  or  making  and  entering  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified  or  setting  aside  in  whole  or  in  part  an  order 
of  the  Board,  as  provided  in  this  section,  the  jurisdiction  of  courts 
sitting  in  equity  shall  not  be  limited  by  the  Act  entitled  “An  Act  to 
amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of 
courts  sitting  in  equity,  and  for  other  purposes”,  approved  March 
23,  1932  (U.  S.  C.,  Supp.  VII,  title  29,  secs.  101-115). 

(i)  Petitions  filed  under  this  Act  shall  be  heard  expeditiously,  and 
if  possible  within  ten  days  after  they  have  been  docketed. 

INVESTIGATORY  POWERS 

Sec.  11.  FoP  the  purpose  of  all  hearings  and  investigations,  which, 
in  the  opinion  of  the  Board,  are  necessary  and  proper  tor  the  exercise 
of  the  powers  vested  in  it  by  section  9  and  section  10 — 

(1)  The  Board,  or  its  duly  authorized  agents  or  agencies,  shall  at 
all  reasonable  times  have  access  to,  for  the  purpose  of  examination, 
and  the  right  to  copy  any  evidence  of  any  person  being  investigated 
or  proceeded  against  that  relates  to  any  matter  under  investigation  or 
in  question.  Any  member  of  the  Board  shall  have  power  to  issue 
subpenas  requiring  the  attendance  and  testimony  of  witnesses  and 
the  production  of  any  evidence  that  relates  to  any  matter  under  inves¬ 
tigation  or  in  question,  before  the  Board,  its  member,  agent,  or  agency 
conducting  the  hearing  or  investigation.  Any  member  of  the  Board, 
or  any  agent  or  agency  designated  by  the  Board  for  such  purposes, 
may  administer  oaths  and  affirmations,  examine  witnesses,  and  receive 
evidence.  Such  attendance  of  witnesses  and  the  production  of  such 
evidence  may  be  required  from  any  place  in  the  United  States  or  any 
Territory  or  possession  thereof,  at  any  designated  place  of  hearing. 

(8)  In  case  of  contumacy  or  refusal  to  obey  a  subpena  issued  to 
any  person,  any  District  Court  of  the  United  States  or  the  United 
States  courts  of  any  Territory  or  possession,  or  the  Supreme  Court 
of  the  District  of  Columbia,  within  the  jurisdiction  of  which  the 
inquiry  is  carried  on  or  within  the  jurisdiction  of  which  said  person 
guilty  of  contumacy  or  refusal  to  obey  is  found  or  resides  or  trans¬ 
acts  business,  upon  application  by  the  Board  shall  have  jurisdiction 
to  issue  to  such  person  an  order  requiring  such  person  to  appear 
before  the  Board,  its  member,  agent,  or  agency,  there  to  produce 
evidence  if  so  ordered,  or  there  to  give  testimony  touching  the  matter 
under  investigation  or  in  question;  and  any  failure  to  obey  such 
order  of  the  court  may  be  punished  by  said  court  as  a  contempt 
thereof. 

(3)  No  person  shall  be  excused  from  attending  and  testifying  or 
from  producing  books,  records,  correspondence,  documents,  or  other 
evidence  in  obedience  to  the  subpena  of  the  Board,  on  the  ground 
that  the  testimony  or  evidence  required  of  him  may  tend  to  incrim¬ 
inate  him  or  subject  him  to  a  penalty  or  forfeiture;  but  no  indi¬ 
vidual  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter,  or  thing  concerning 
which  he  is  compelled,  after  having  claimed  his  privilege  against 
self-incrimination,  to  testify  or  produce  evidence,  except  that  such 
individual  so  testifying  shall  not  be  exempt  from  prosecution  and 
punishment  for  perjury  committed  in  so  testifying. 
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(4)  Complaints,  orders,  and  other  process  and  papers  of  the  Board, 
its  member,  agent,  or  agency,  may  be  served  either  personally  or  by 
registered  mail  or  by  telegraph  or  by  leaving  a  copy  thereof  at  the 
principal  office  or  place  of  business  of  the  person  required  to  be 
served.  The  verified  return  by  the  individual  so  serving  the  same 
setting  forth  the  manner  of  such  service  shall  be  proof  of  the  same, 
and  the  return  post  office  receipt  or  telegraph  receipt  therefor  when 
registered  and  mailed  or  telegraphed  as  aforesaid  spall  be  proof  of 
service  of  the  same.  Witnesses  summoned  before  the  Board,  its 
member,  agent,  or  agency,  shall  be  paid  the  same  fees  and  mileage 
that  are  paid  witnesses  in  the  courts  of  the  United  States,  and  wit¬ 
nesses  whose  depositions  are  taken  and  the  persons  taking  the  same 
shall  severally  be  entitled  to  the  same  fees  as  are  paid  for  like 
services  in  the  courts  of  the  United  States. 

(5)  All  process  of  any  court  to  which  application  may  be  made 
under  this  Act  may  be  served  in  the  judicial  district  wherein  the 
defendant  or  other  person  required  to  be  served  resides  or  may  be 
found. 

(6)  The  several  departments  and  agencies  of  the  Government, 
when  directed  by  the  President,  shall  furnish  the  Board,  upon  its 
request,  all  records,  papers,  and  information  in  their  possession 
relating  to  any  matter  before  the  Board. 

Sec.  12.  Any  person  who  shall  willfully  resist,  prevent,  impede, 
or  interfere  with  any  member  of  the  Board  or  any  |  of  its  agents  or 
agencies  in  the  performance  of  duties  pursuant  to  <]his  Act, shall  be 
punished  by  a  fine  of  not  more  than  $5,000  or  by  imprisonment  for 
not  more  than  one  year,  or  both. 

LIMITATION  S 

Sec.  13.  Nothing  in  this  Act  shall  be  construed  so  as  to  interfere 
with  or  impede  or  diminish  in  any  way  the  right  to  strike. 

Sec.  14.  Wherever  the  application  of  the  provisions '  of  section 
T  (a)  of  the  National  Industrial  Recovery  Act  (U.  S.  C.,  Supp.  VII, 
title  15,  sec.  707  (a)),  as  amended  from  time  to  time,  or  of  section 
77  B,  paragraphs  (1)  and  (m)  of  the  Act  approved  June  7,  1934, 
entitled  “An  Act  to  amend  an  Act  entitled  ‘An  Act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States’  - 
approved  July  1,  1898,  and  Acts  amendatory  thereof  and  supple¬ 
mentary  thereto”  (48  Stat.  922,  pars.  (1)  and  (nji)),  as  amended 
from  time  to  time,  or  of  Public  Resolution  Numbered  44,  approved 
June  19,  1934  (48  Stat.  1183),  conflicts  with  the  application  of  the 
provisions  of  this  Act,  this  Act  shall  prevail:  Provided,  That  in 
any  situation  where  the  provisions  of  this  Act  cannot  be  validly 
enforced,  the  provisions  of  such  other  Acts  shall|  remain  in  full 
force  and  effect. 

Sec.  15.  If  any  provision  of  this  Act,  or  the  application  of  such 
provision  to  any  person  or  circumstance,  Shall  be  held  invalid,  the 
remainder  of  this  Act,  or  the  application  of  such  provision  to  per¬ 
sons  or  circumstances  other  than  those  as  to  which  it  is  held  invalid, 
shall  not  be  affected  thereby. 

Sec.  16.  This  Act  may  be  cited  as  the  “  National  Labor  Relations 
Act.” 

Approved,  July  5,  1935. 
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so  stated  to  be  on  information  and  belief  he  believes  them 
to  be  true. 

JOHN  F.  THOMPSON 

Subscribed  and  sworn  to  before  me  this  20th  day  of  June, 
1936. 


FLORENCE  N.  PASTERNAK 

Notary  Public 


My  Commission  expires 

FLORENCE  N.  PASTERNAK 
Notary  Public ,  New  York  County  No.  214 
New  York  County  Register  No.  8-P-322 
Cert,  filed  in  Kings  Co.  Clk’s  Office  No.  122 
Kings  County  Register  No.  8219 
My  Term  Expires  March  30 , 1938  j 

(Notajrial  Seal) 
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29  EXHIBIT  B 

United  States  of  America 
Before  the  National  Labor  Relations  Board 

Ninth  Region. 

In  the  Matter  of 

Square  Deal  Lodge  No.  40,  Amalgamated  Association  of 
Iron,  Steel,  and  Tin  Workers  of  North  America, 
comprising  employees 

of 

International  Nickel  Company,  Inc.,  Huntington,  West 

Virginia,  Plant. 

Petition  for  Election. 

To  the  National  Labor  Relations  Board : 

(1)  Petitioner,  Square  Deal  Lodge  No.  40,  Amalgamated 
Association  of  Iron,  Steel,  and  Tin  Workers  of  Norai  Amer¬ 
ica,  affiliated  with  the  American  Federation  of  Labor,  a 
voluntary  unincorporated  association  and  a  lawful  labor 
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organization,  exists  for  the  purpose,  in  part,  of  dealing  with 
the  employer  of  their  members  concerning  grievances,  labor 
disputes,  rates  of  pay,  hours  of  employment,  and  conditions 
of  work ;  petitioner  includes  in  its  membership  only  persons 
who  are  production  workers  of  the  Huntington,  West  Vir¬ 
ginia,  plant  of  the  International  Nickel  Company,  Inc., 
hereinafter  described;  and  their  total  membership  consti¬ 
tutes  a  majority  of  the  total  number  of  the  employees  of 
the  said  plant. 

(2)  The  said  International  Nickel  Company,  Inc.,  em¬ 
ployer,  is  a  Delaware  corporation,  and  a  subsidiary  of  the 
International  Nickel  Company  of  Canada,  Ltd.,  which  oper¬ 
ates  mines,  smelters,  hydroelectric  plants,  and  both  nickel 
and  copper  refineries  in  Canada,  and  in  England  operates 
a  nickel  refinery,  a  refinery  for  platinum  metals,  collieries, 
and  seamless  tube  plant.  Said  employer,  the  International 
Nickel  Company,  Inc.  operates  a  non-ferrous  refinery 
30  and  a  non-ferrous  rolling  mill  at  its  Huntington, 
West  Virginia,  plant  and  is  there  engaged  in  the  re¬ 
fining  and  manufacture  of  monel  and  nickel  sheets,  bars, 
rods,  and  shapes;  said  employer  is  engaged  in  interstate 
commerce  and  in  a  business  affecting  commerce  in  that  it 
brings  to  its  plant  in  West  Virginia  from  other  States,  raw 
materials  used  in  the  production  and  manufacture  of  the 
products  above  mentioned  and  transports  its  products,  af¬ 
ter  production  and  manufacture,  in  interstate  commerce 
outside  of  West  Virginia  and  sells  its  products  in  other 
States;  and  is  otherwise  engaged  in  interestate  commerce 
and  in  a  business  affecting  commerce. 

(3  There  exists  in  the  said  Huntington  plant  a  certain 
so-called  bargaining  agency  of  employes,  or  employe  repre- 
sentatioh  plan,  alleged  by  the  said  employer  to  be  a  labor 
organization,  the  legality  of  which  is  neither  affirmed  nor 
denied  by  petitioner. 

(4)  The  said  International  Nickel  Company,  Inc.,  em¬ 
ploys  approximately  eight  hundred  and  fifty  (850)  workers 
in  its  said  plant  at  Huntington,  West  Virginia,  engaged  in 
production  work  and  paid  on  an  hourly,  piece  or  tonnage 
basis,  and  virtually  all  of  whom  are  eligible  for  membership 
in  Square  Deal  Lodge  No.  40,  Amalgamated  Association  of 
Iron,  Steel,  and  Tin  Workers  of  North  America,  or  in  the 
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employe  representation  plan  or  company  union,  the  so- 
called  labor  organization  mentioned  in  paragraph  (3) 
hereof.  Over  six  hundred  and  twenty-five  (625)  of  said 
production  workers  are  adherents  or  members  of  Square 
Deal  Lodge  No.  40.  All  of  said  production  workers  are  em¬ 
ployed  in  the  several  departments  in  the  said  plint ;  there¬ 
fore,  the  appropriate  bargaining  unit  for  purposes  of  col¬ 
lective  bargaining  are  alleged  to  be  all  production,  main¬ 
tenance,  service,  and  transportation  employes  on  an 
hourly,  piece,  or  tonnage  basis  in  and  about  the  pid  plant, 
except  policemen,  timekeepers,  hospital  employebs,  stenog¬ 
raphers  or  secretaries  to  officials  and  clerks,  stenographers, 
secretaries  and  others  in  the  main  office. 

The  number  of  members  of  the  said  company 
31  union,  the  so-called  labor  organization  mentioned  in 
paragraph  (3)  hereof  is  unknown  to  petitioner. 

(5)  Petitioner,  since  the  enactment  into  law  of  the  Na¬ 
tional  Labor  Relations  Act,  approved  July  5,  1935,  through 


its  duly  constituted  committee,  representing  Square  Deal 
Lodge  No.  40,  Amalgamated  Association  of  Iron!  Steel,  and 
Tin  Workers  of  North  America,  has  advised  an<Jl  informed 
the  management  of  the  said  Huntington  plant  of  the  Inter¬ 
national  Nickel  Company,  Inc.,  employer  as  aforesaid,  that 
it  comprises  the  majority  of  employees  and  is  desirous  of 
meeting  with  said  employer  as  the  exclusive  representative 
of  all  the  production  employees  of  said  employer;  yet  not¬ 


withstanding  this,  said  employer  has  since  the  date  afore¬ 
said  refused,  and  still  does  refuse,  to  meet  anc.  deal  with 
and  recognize  petitioner  or  its  duly  authorized  joint  com¬ 
mittee  as  the  exclusive  representative  of  all  its?  employes 
designated  and  selected  for  the  purpose  of  collective  bar¬ 
gaining  by  the  majority  of  employes  of  its  said  ^lant. 

(6)  Further  than  this  and  notwithstanding  the  fact  that 
petitioner  comprises  the  majority  of  its  employees,  as  afore¬ 
said,  said  employer  recognizes  and  deals  with  the  aforesaid 
company  union  representatives,  as  representing  some  or 
all  of  its  employees. 


(7)  As  a  result  of  the  refusal  of  the  said  employer  to 
recognize  the  petitioner  or  its  duly  authorized  joint  com¬ 
mittee  as  the  exclusive  representative  of  all  its  employees, 
and  by  reason  of  said  employer  meeting  and  dealing  with 
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said  employe  representatives,  as  aforesaid,  said  employer 
has  aroused  and  fostered  a  feeling  of  rivalry  and  bitterness 
between  groups  of  employees  and  has  impeded  the  full  right 
of  collective  bargaining  to  which  the  employees  are  entitled ; 

and  as  a  result  of  the  refusal  by  said  employer  to 
32  bargain  collectively  with  the  representatives  of  his 
employees,  there  is  a  great  spirit  of  unrest  among  all 
the  employees  which  is  constantly  being  stimulated  by  the 
said  alleged  defaults  of  the  employer  and  which  tends  to 
create  and  is  creating  conditions  leading  to  industrial  strife 
and  unrest,  which  have  the  necessary  effect  of  burdening 
or  obstructing  and  affecting  commerce. 

(8)  By  reason  of  the  premises  affecting  commerce  and 
to  eliminate  these  causes  affecting  and  obstructing  the  free 
flow  of  commerce,  petitioner  avers  that  it  is  necessary  and 
desirable  that  this  Honorable  Board  hold  and  supervise  an 
election,  giving  said  employees  the  opportunity  to  select,  by 
ballot,  their  bargaining  agency,  with  the  petitioner  as  one 
bargaining  agency  and  the  company  union  representative 
as  the  othfer  bargaining  agency  to  be  voted  for,  the  bargain¬ 
ing  agency  selected  by  the  majority  to  represent  all. 

(9)  The  representation  of  said  employees  through  a  bar¬ 
gaining  agency  and  the  proper  bargaining  unit  are  ques¬ 
tions  which  concern  the  employees  solely.  The  employer 
has  no  right  to  be  heard  in  connection  with  the  determina¬ 
tion  of  this  Board  any  more  than  the  employees  have  a  right 
to  be  heard  in  determining  the  representatives  to  be  se¬ 
lected  by  the  company. 

WHEREFORE,  petitioner  prays : 

(1)  That  this  Honorable  Board  set  a  hearing  for  an  early 
date  and  at  a  convenient  place  at  which  petitioner,  Square 
Deal  Lodge  No.  40,  Amalgamated  Association  of  Iron, 
Steel,  and  Tin  Workers  of  North  America,  may  be  allowed 
to  present  evidence  in  substantiation  of  the  allegations  of 
this  petition;  that  notice  of  said  hearing  be  given  to  said 
company  union  and  its  representatives,  and  that  this  board 
do  not  give  the  employer  the  right  to  be  heard  as  this  mat¬ 
ter  of  representation  does  not  concern  the  employer;  and 
that  this  Board  order,  hold  and  supervise  an  election  by 
secret  ballot  among  the  said  production,  maintenance,  ser¬ 
vice  and  transportation  employes  of  said  plant  on 
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33  an  hourly,  piece  or  tonnage  basis  and  after  such  elec¬ 
tion,  if  it  shows  the  fact  that  petitioner  constitutes 

the  majority  of  said  production,  maintenance,  sbrvice  and 
transportation  employes  of  said  plant,  that  this  Board  by 
appropriate  order  and  certification  designate  Square  Deal 
Lodge  No.  40,  Amalgamated  Association  of  Iron,  Steel  and 
Tin  Workers  of  America,  through  their  duly  authorized 
joint  committee  or  other  agent  or  agents,  as  the  representa¬ 
tive  of  all  the  said  production,  maintenance,  service,  and 
transportation  employes  of  the  Huntington,  West  Virginia, 
plant  of  the  International  Nickel  Company,  Inc.,  for  the 
purposes  of  collective  bargaining  and  that  the  production, 
maintenance,  service,  and  transportation  workers  on  an 
hourly,  piece,  or  tonnage  basis  in  the  said  plant  be  declared 
to  be  the  appropriate  bargaining  unit. 

(2)  And  for  such  other  and  further  relief  as  the  exigen¬ 
cies  of  the  case  may  require. 

SQUARE  DEAL  LODGE  NO.  40, 
AMALGAMATED  iSS0CIA- 
TION  OF  IRON,  SThjEL,  AND 
TIN  WORKERS  OF  NORTH 
AMERICA, 

2821  Overlook  Drive, 
Huntington,  West  Virginia. 

(signed)  CHARLTON  <j)GBURN 
CHARLTON  OGBURN 
ARTHUR  E.  REYMAN 
Attorneys  for  Petitioners, 

Union  Trust  Bldg., 
Washington,  D.  C. 

34  Washington, 

District  of  Columbia,  ss: 

On  this  22nd  day  of  November,  1935,  personally  appeared 
before  me,  an  officer  duly  authorized  to  administer  oaths, 
Charlton  Ogburn,  who,  being  duly  sworn,  deposes  and  says 
that  he  is  attorney  for  Square  Deal  Lodge  No.  40,  Amalga¬ 
mated  Association  of  Iron,  Steel,  and  Tin  Workers  of  North 
America,  the  petitioner  in  the  above  entitled  matter,  that  to 
the  best  of  his  knowledge  and  belief  the  facts  therein  alleged 
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are  true,  and  that  he  makes  this  affidavit  in  the  absence  of 
officers  of  the  said  lodge. 

(signed)  CHARLTON  OGBURN 
1  CHARLTON  OGBURN 

Sworn  to  before  me  this  22nd  day  of  November,  1935. 

(signed)  MARY  G.  KITE 

Notary  Public,  D.  C. 

My  commission  expires  August  10,  1939. 

35  EXHIBIT  C 

Received 

The  International  Nickel  Co.,  Inc. 

#*#**## 

Feb  27  1936 

Gen.  Mgrs.  Office,  Huntington  Works 

United  States  of  America 
Before  the  National  Labor  Relations  Board 

Ninth  Region. 

Case  No.  IX-R-3 

In  the  Matter  of 

International  Nickel  Company,  Inc.,  Huntington,  W.  Va. 

plant, 

and 

Square  Deal  Lodge  No.  40,  Amalgamated  Association  of 
Iron,  Steel,  and  Tin  Workers  of  North  America, 
comprising  employees 

Notice  of  Hearing. 

A  petition  having  been  duly  filed  by  Square  Deal  Lodge 
No.  40,  Amalgamated  Association  of  Iron,  Steel,  and  Tin 
Worker^  of  North  America,  alleging  that  a  question  affect¬ 
ing  commerce  has  arisen  concerning  the  representation  of 
the  production  departments  of  the  Huntington,  W.  Va. 
plant  owned  and  operated  by  the  International  Nickel  Com- 
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pany,  Inc.,  hereinafter  called  the  employer,  at  Huntington, 
W.  Va.,  and  requesting  that,  pursuant  to  authority  granted 
in  Section  9  (c)  of  the  National  Labor  Relations  Act,  the 
National  Labor  Relations  Board  investigate  siich  contro¬ 
versy  and  certify  the  name  or  names  of  the  representatives 
that  have  been  designated  or  selected  by  said  employees. 

A  copy  of  said  petition  is  attached  hereto. 

It  appearing  to  the  National  Labor  Relations  poard  that 
a  question  affecting  commerce  has  arisen  concerning  the 
representation  of  employees  in  the  production  departments 
of  said  company, 

YOU  ARE  HEREBY  NOTIFIED  that],  pursuant 
36  to  Section  9  (c)  of  the  National  Labor  Relations  Act, 
on  the  12th  day  of  March,  1936,  at  10  o’clock  in  the 
fore  noon,  at  Civil  Service  Room,  Federal  Bldg.,  5th  Av.  & 
9th  St.,  Huntington,  W.  Va.,  a  hearing  will  be  conducted  be¬ 
fore  the  National  Labor  Relations  Board  by  a  frial  exam¬ 
iner  to  be  designated  by  it  in  accordance  with  its  Rules  and 
Regulations,  Series  1,  Article  IV,  Section  3,  and  Article  III, 
Section  5,  upon  the  question  of  representation  affecting 
commerce  which  has  arisen,  at  which  time  and  place  you 
shall  have  the  right  to  appear,  in  person  or  otherwise,  and 
give  testimony. 

Enclosed  herewith  for  your  information  is  a  copy  of  the 
Rules  and  Regulations,  Series  1,  made  and  published  by  ■ 
the  National  Labor  Relations  Board  pursuant  to  authority 
granted  in  the  National  Labor  Relations  Act.  Your  atten- 
tion  is  particularly  directed  to  Article  III  of  said  Rules  and 
Regulations. 

IN  WITNESS  WHEREOF  the  National  Labor  Rela¬ 
tions  Board  has  caused  this,  its  notice  of  heading,  to  be 
signed  by  the  Regional  Director  for  the  Ninth  Region  on 
the  20th  day  of  February,  1936. 


RALPH  A.  LIND 


Regional  Director 


for  the 


Ninth  Region . 
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37  EXHIBIT  D 

Received 
Jun  12  1935 
H.  S.  W. 

United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  R-30 
In  the  Matter  of 

International  Nickel  Company,  Inc. 

and 

Square  Deal  Lodge  No.  40,  Amalgamated  Association  of 
Iron,  Steel  and  Tin  Workers  of  North  America 

Decision 

Statement  of  Case 

On  November  22,  1935,  Square  Deal  Lodge  No.  40,  Amal¬ 
gamated  Association  of  Iron,  Steel  and  Tin  Workers  of 
North  America,  hereinafter  referred  to  as  Lodge  No.  40, 
filed  a  petition  with  the  Regional  Director  for  the  Ninth 
Region,  alleging  that  a  question  affecting  commerce  had 
arisen  concerning  the  representation  of  employees  in  the 
Huntington,  West  Virginia  plant  of  the  International  Nickel 
Company,  Inc.,  New  York,  New  York,  hereinafter  referred 
to  as  the  Company,  and  requesting  the  National  Labor  Re¬ 
lations  Board  to  conduct  an  investigation  and  certify  repre¬ 
sentatives  pursuant  to  Section  9(c)  of  the  National  Labor 
Relations  Act,  approved  July  5,  1935,  hereinafter  referred 
to  as  the  Act.  On  February  14,  1936,  the  National  Labor 
Relations  Board,  acting  pursuant  to  Section  9(c)  of  the  Act 
and  Article  III,  Section  3  of  National  Labor  Relations 
Board  Rules  and  Regulations — Series  1,  authorized  the  Re¬ 
gional  Director  for  the  Ninth  Region  to  conduct  an  investi¬ 
gation  and  hearing.  On  February  20,  1936,  the  Regional 
Director  issued  a  notice  of  a  hearing  to  be  held  at  Hunting- 
ton,  West  Virginia  on  March  12,  1936.  Pursuant  to  the 
notice,  a  hearing  was  begun  on  March  12,  1936  at  Hunting- 
ton,  West  Virginia  before  Walter  Wilbur,  duly  designated 
by  the  Board  as  Trial  Examiner.  The  hearing  was  ad- 
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journed  before  any  testimony  was  taken  when  it  was  dis¬ 
covered  that  the  Employees’  Council,  an  organization  of 
employees  of  the  Company,  had  not  been  notified  and  was 
not  represented  at  the  hearing.  Pursuant  to  an  amended 
notice  of  hearing,  copies  of  which  were  duly  served  upon 
the  Company,  Lodge  No.  40  and  the  Employees’  Council, 
the  hearing  was  continued  at  Huntington,  West  Virginia 
on  April  10,  1936  before  Robert  M.  Gates,  duly  designated 
by  the  Board  as  Trial  Examiner.  The  Company,  Lodge  No. 
40  and  the  Employees’  Council  were  represented  by  counsel 
and  participated  in  the  hearing. 

At  the  hearing  on  March  12,  1936,  counsel  for  the  Com¬ 
pany  objected  to  the  proceedings  and  took  exception  thereto 
on  the  grounds  that  the  Act  is  unconstitutional  generally 
and  also  as  applied  to  the  employees  of  the  Huntington 
plant  of  the  Company.  No  rulings  on  these  objections  were 
made  by  the  Trial  Examiner.  The  Board  hereby  overrules 
the  objections. 

At  the  hearing  on  April  10,  1936,  counsel  for  the  Em¬ 
ployees’  Council  renewed  a  motion  to  dismiss  which  had 
been  served  on  the  National  Labor  Relations  Board  and 
upon  other  parties  to  the  proceeding  prior  to  the  hearing. 
The  Trial  Examiner  overruled  the  motion  to  dismiss  in  so 
far  as  it  denied  the  constitutionality  of  the  Act,  which  rul¬ 
ing  is  hereby  affirmed,  and  reserved  decision  in  $o  far  as  it 
denied  the  applicability  of  the  Act  to  the  employees  of  the 
Huntington  plant  of  the  Company.  No  ruling  was  made  at 
the  close  of  hearing  on  this  motion.  The  motion  is  hereby 
denied. 

Much  testimony  and  several  exhibits  were  received  in 
evidence  over  the  objections  of  counsel  for  the  Company 
and  for  the  Employees  ’  Council.  The  Board  has  reviewed 
these  rulings  of  the  Trial  Examiner  as  well  as  his  ruling 
in  refusing  to  quash  the  petition  on  the  ground  that 
38  the  affidavit  accompanying  it  was  not  ldgally  suffi¬ 
cient  and  finds  that  no  errors  were  committed. 

Upon  the  entire  record  now  before  it,  including  the  plead¬ 
ings,  trancript  of  the  evidence  and  exhibits  introduced,  the 
National  Labor  Relations  Board  makes  the  following : 
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Findings  of  Fact 

1.  The  International  Nickel  Company,  Inc.,  is  a  corpora¬ 
tion  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Delaware,1  having  its  principal  office  in  New  York,  New 
York,  and  owning  and  operating  a  rolling  mill  at  Hunting- 
ton,  West  Virginia,  and  a  foundry  and  research  laboratory 
at  Bayonne,  New  Jersey.  The  Huntington  plant  has  a  tele¬ 
type  connection  with  the  New  York  office  of  the  company. 

Products  manufactured  at  the  Huntington  plant  consist 
of  rolled  nickel,  reduced  nickel,  monel  metal,  inconel,  cop¬ 
per-nickel  and  other  nickel  bearing  alloys.  The  products 
are  produced  in  the  form  of  rods,  bars,  strip,  sheets,  tubes, 
wires,  welding  rods,  forgings,  reduced  nickel  and  anodes. 

The  Company  is  a  wholly  owned  subsidiary  of  the  Inter¬ 
national  Nickel  Company  of  Canada,  Limited,  which  pro¬ 
duces  approximately  80  per  cent  of  the  nickel  produced  in 
the  world.  The  International  Nickel  Company  of  Canada, 
Limited,  by  itself  and  through  its  subsidiaries,  carries  on 
extensive  mining  operations  in  Canada  and  Wales;  exten¬ 
sive  manufacturing  operations  in  the  United  States,  Can¬ 
ada,  Wales,  England  and  Scotland;  and  markets  its  prod¬ 
ucts  throughout  the  world.  The  International  Nickel  Com¬ 
pany  of  Canada,  Limited,  also  has  the  sole  right  *for  a  long 
period  of  years  to  prospect  for,  mine  and  treat  nickel-bear¬ 
ing  ore  which  may  be  found  in  a  defined  territory  in  Fin¬ 
land. 

The  Company  has  a  registered  trade-mark  which  is 
printed  on  a  tag  attached  to  goods  shipped  from  the  Hunt¬ 
ington  plant  and  states  in  its  application  for  registration 
44  that  said  trade-mark  is  used  by  said  Company  in  com¬ 
merce  among  the  several  States  of  the  United  States  and 
between  the  United  States  and  foreign  nations  or  Indian 
tribes;  .  .  .”  It  advertises  its  products  in  the  Saturday 
Evening  Post,  Time  and  various  trade  and  technical  maga¬ 
zines  having  national  circulation. 

Approximately  1,137  persons  who  are  engaged  in  pro¬ 
duction  are  employed  at  the  Huntington  plant. 

2.  The  principal  raw  materials  used  in  the  Huntington 
plant  are  matte  and  nickel  which  are  purchased  under  an 
inter-company  contract  between  the  Company  and  the  In¬ 
ternational  Nickel  Company  of  Canada,  Limited,  whereby 
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the  latter  purchases  all  of  the  Company’s  requirements  of 
such  material.  All  orders  are  placed  by  the  New  ^ork  office 
of  the  company  and  shipments  are  made  from  (panada  to 
the  Huntington  plant.  In  1935,  22,630,000  pounds  of  matte 
and  nickel  were  ordered  for  the  Huntington  plant. 

In  addition  to  matte  and  nickel  the  following  materials, 
at  a  cost  of  and  from  the  places  indicated,  were  used  in  the 
Huntington  plant  in  the  year  1935: 


Material  Secured  from  Approximate  Cost 

Alloying  agents . New  York . $50j000 

Magnesium . Michigan .  8,000 


Soda  ash 


Heavy  acids 


Ohio . 

Pennsylvania 
Virginia 
Michigan 
New  York 

Ohio . 

Kentucky 


91000 


10,000 


45,000 


r  Georgia .  45,000 

Charcoal . J  Louisiana 

[Florida  j 

Nitrate  of  Soda . . .  Virginia .  $5,000 

39  Natural  Gas . West  Virginia _  300,000 

Fluorspar . Hlinois .  <j,500 

Miscellaneous  maintenance  supplies  are  the  bnly  mate¬ 
rials  which  are  purchased  by  the  management  of  the  Hunt¬ 
ington  plant  directly,  all  other  materials  being  purchased 


by  the  New  York  office  of  the  Company. 

All  raw  materials  are  received  at  Huntington  by  rail,  the 
plant  having  a  siding  served  by  the  Chesapeake  &  Ohio 
Railroad.  An  average  of  four  men  are  employe^  constantly 
to  unload  these  raw  materials. 

3.  The  products  manufactured  by  the  Company  are  sold 
either  direct  to  manufacturers  or  to  jobbers  fqr  resale  to 
manufacturers.  In  either  case  the  goods  manufactured  at 
the  Huntington  plant  are  required  to  be  subjected  to  fur¬ 
ther  manufacture  before  products  for  public  cbnsumption 
are  produced.  All  sales  are  made  by  the  New  York  office 
of  the  Company  which  issues  shipping  instructions  to  the 
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Huntington  plant.  Shipments  are  made  directly  from  the 
Huntington  plant  to  the  purchaser. 

Outgoing  shipments  are  carried  by  the  Chesapeake  & 
Ohio  Railroad  by  independent  carriers  by  truck,  and  by 
means  of  Company  trucks  which  carry  products  to  steam¬ 
ship  and  other  railroad  termini  within  the  State  of  West 
Virginia. 

In  1935,  23,250,000  pounds  of  finished  products  were 
shipped  from  the  Huntington  plant,  90  per  cent  going  out¬ 
side  the  State  of  West  Virginia.  Of  this  90  per  cent,  10  per 
cent  went  to  foreign  countries,  the  balance  into  38  States 
of  the  United  States. 

Whitehead  Metal  Products  Company  of  New  York,  Inc., 
which  is  an  affiliate  of  both  the  Company  and  of  the  Inter¬ 
national  Nickel  Company  of  Canada,  Limited,*  purchases 
products  of  the  Company.  Whitehead  Metal  Products  Com¬ 
pany  of  New  York,  Inc.  maintains  several  sale  offices  and 
warehouses  throughout  the  Eastern  States  and  operates 
five  retail  stores.  The  testimonv  of  the  Vice-President  of 
the  Company  was  that  these  retail  stores  do  not  sell  prod¬ 
ucts  in  the  form  produced  at  the  Huntington  plant  but 
rather  products  manufactured  by  Whitehead  Metal  Prod¬ 
ucts  Company  of  New  York,  Inc.  and  by  other  manufac¬ 
turers  which  are  manufactured  in  part  from  products  pro¬ 
duced  at  the  Huntington  plant.  The  inference  is  logical 
that  the  sales  offices  resell  products  as  manufactured  by  the 
Company  and  that  the  Whitehead  Metal  Products  Company 
of  New  York,  Inc.,  is  in  effect  a  sales  agent  of  the  Company. 

The  Company  also  consigns  stock  to  jobbers  located  in 
the  following  cities:  Atlanta,  Georgia;  Chicago,  Illinois; 
Cincinnati,  and  Cleveland,  Ohio;  Denver,  Colorado;  De¬ 
troit,  Michigan;  Houston,  Texas;  Los  Angeles  and  San 
Francisco,  California;  Milwaukee,  Wisconsin;  Minneapolis, 
Minnesota;  Pittsburgh,  Pennsylvania;  St.  Louis,  Missouri; 
and  Seattle,  Washington. 

Tube  billets  are  sent  from  the  Huntington  plant  to  an  in- 

*The  application  for  registration  under  the  Securities  Exchange  Act  of 
1934  filed  May  16,  1935  by  the  International  Nickel  Company  of  Canada, 
Limited,  states  that  the  registrant  owns  90  per  cent  of  the  voting  power 
in  Whitehead  Metal  Products  Company  of  New  York,  Inc.  Dr.  John  F. 
Thompson,  Executive  Vice-President  of  the  Company,  sets  forth  in  a  state¬ 
ment  introduced  at  the  hearing  that  International  Nickel  Company,  Inc. 
owns  100  per  cent  of  the  preferred  stock  and  60  per  cent  of  the  common 
Btoek  of  Whitehead  Metal  Products  Company  of  New  York,  Inc. 


INTERNATIONAL  NICKEL  CO.  VS.  J.  W.  MADDEN,  ET  AL.  37 

dependent  contractor  at  Beaver  Falls,  Pennsylvania  where 
the  billets  are  pierced  and  then  returned  to  the  jEIuntington 
plant  for  further  processing.  Sales  of  such  finished  prod¬ 
ucts  constitute  approximately  two  per  cent  of  thb  total  ship¬ 
ments  of  finished  products  of  the  Huntington  pljant. 

Small  amounts  of  the  products  produced  at  the 
40  Huntington  plant  are  sent  to  the  warehouses  at  the 
Bayonne,  New  Jersey  plant  of  the  Company  for 
storage. 

4.  All  of  the  aforesaid  constitutes  a  continuous  flow  of 
trade,  traffic  and  commerce  among  the  several  States  and 
with  foreign  nations. 

5.  The  Employees ’  Council  is  a  body  elected  by  the  em¬ 
ployees  of  the  Company  in  accordance  with  an  [Employees  ’ 
Representation  Plant  which  was  put  into  effect  in  the  Hunt¬ 
ington  plant  in  1933.  Under  this  plan  all  employees  of  the 
Company  except  executives,  foremen  and  others  having 
power  to  hire  or  discharge,  or  holding  purely  supervisory 
positions,  are  eligible  to  vote  for  representatives  w'ho  form 
the  Employees’  Council.  To  be  eligible  to  serve  as  a  rep¬ 
resentative,  a  person  must  be  an  American  citizen  21  years 
of  age  or  over  and  have  been  in  the  employment  of  the  Com¬ 
pany  for  at  least  one  year  of  continuous  service,  The  plant 
is  divided  into  12  departments  and  one  representative  is 
elected  in  each  department  for  every  75  employees  or  frac¬ 
tion  thereof.  The  purposes  of  the  plan  are  stated  to  be  to 
promote  cooperation  and  more  effective  communication  and 
contact  between  the  Company  and  its  employees,  to  give 
employees  a  voice  in  regard  to  the  conditions  under  which 
they  work  and  to  facilitate  organized  expression  of  employ¬ 
ees  ’  views.  The  plan  has  been  in  effect  and  actively  oper¬ 
ating  since  its  adoption.  Representatives  elected  in  each 
year  have  met  with  the  management  of  the  Company  and 
have  presented  individual  grievances  and  wage  disputes 
to  the  management.  Some  adjustments  have  been  made 
through  these  requests.  Although  formerly  ttye  plan  con¬ 
templated  an  equal  number  of  representatives  selected  by 
the  management  to  form  the  Council  and  contained  other 
features  of  Company  domination  and  control,  in  July,  1935, 
the  plan  was  so  amended  as  to  eliminate  these  provisions. 

Lodge  No.  40  did  not  allege,  nor  attempt  to  prove,  that 
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the  Employees’  Council  is  not  entitled  to  a  place  on  the 
ballot  in  the  event  that  an  election  is  directed. 

6.  Lodge  No.  40  is  a  labor  organization  which  is  a  local 
of  Amalgamated  Iron,  Steel  and  Tin  Workers  of  North 
America,  affiliated  with  the  American  Federation  of  Labor. 
It  was  organized  in  October,  1933,  its  membership  being 
limited  to  employees  in  the  Huntington  plant  of  the  Com¬ 
pany.  The  Financial  Secretary  of  Lodge  No.  40  testified 
that  apprbximately  625  employees  of  the  Company  were 
members  of  Lodge  No.  40  at  the  time  of  the  hearing.  This 
number,  if  accurate,  constitutes  a  majority  of  the  employees 
of  the  Company  at  the  Huntington  plant. 

7.  Lodge  No.  40  has  made  many  attempts  to  secure  rec¬ 
ognition  from  the  Company  as  the  collective  bargaining 
agent  of  the  Company’s  employees.  Having  been  unsuc¬ 
cessful  in  securing  such  recognition,  Lodge  No.  40  filed  a 
petition  with  the  old  National  Labor  Relations  Board  on 
October  17,  1934,  requesting  an  election  to  determine  the 
desire  of  a  majority  of  the  employees.  A  hearing  was  held 
and  in  a  decision  rendered  April  11,  1935  the  Board  or¬ 
dered  an  election  by  secret  ballot.  The  election  was  never 
held  because  the  Supreme  Court’s  decision  holding  the  Na¬ 
tional  Industrial  Recovery  Act  unconstitutional  was  ren¬ 
dered  prior  to  a  decision  by  the  Circuit  Court  of  Appeals 
to  which  the  Company  had  appealed  the  order  for  the  elec¬ 
tion. 

On  July  15,  1935,  Lodge  No.  40  notified  A.  S.  Shoffstall, 
General  Manager  of  the  Company,  that  a  committee  of 
Lodge  No.  40  desired  to  meet  with  the  management  to  estab¬ 
lish  certain  relations  with  them  as  guaranteed  by  the  Act. 
Shoffistall  replied  that  he  would  meet  the  committee  on  July 
20,  1935.  At  this  meeting  the  committee  stated  that  since 
the  membership  of  Lodge  No.  40  constituted  a  majority  of 
the  employees,  Lodge  No.  40  was  entitled  to  recognition  as 
the  exclusive  bargaining  agency,  and  that  the  committee 
wished  to  enter  into  an  agreement  with  the  Company  for 
the  purpose  of  improving  working  conditions.  On  August 
5, 1935,  Shoffstall  replied  to  the  request  by  asking  the  com¬ 
mittee  to1  submit  a  memorandum  outlining  the  conditions 
which  the  committee  felt  to  be  unsatisfactory.  On  August 
7,  1935,  the  committee  replied,  asking  Shoffstall  to  answer 
directly  the  question  of  whether  he  would  meet  and  bargain 
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collectively  with  the  committee  of  Lodge  No.  40  and  also 
asking  for  permission  to  use  the  Company’s  bulletin  boards 
for  posting  of  notices  and  like  purposes.  On  August 
41  21,  1935,  Shoffstall  replied  to  this  letter  bv  question¬ 

ing  the  good  faith  of  the  committee  because  of  its  fail¬ 
ure  to  list  specific  conditions  it  wished  to  consider,  and  fur¬ 
ther  stating :  “ .  .  .we  are  prepared,  as  we  wij  ote  you,  to 
meet  your  committee  in  an  effort  to  consider  land  adjust 
possible  differences  or  grievances  affecting  employees  for 
whom  you  may  be  acting.  However,  until  such  {ime  as  you 
may  have  specific  matters  to  present  regarding  work  rela¬ 
tions,  we  feel  that  further  meetings  or  correspondence  with 
you  will  not  prove  mutually  helpful.  We  again  <3all  to  your 
attention  the  fact  that  there  is  a  duly  elected  Employees’ 
Council  in  this  Plant  and  that  matters  of  mutual  interest  to 
the  management  and  the  employees  are  being  considered 
and  settled  in  an  orderly  way  through  the  medium  of  this 
Council.  ’  ’  The  right  to  use  the  bulletin  boards  was  refused 
on  the  basis  that  no  need  for  such  use  existed  in  an  or¬ 
ganization  which  contemplated  the  attendance  if  members 
at  Lodge  meetings. 

On  September  11,  1935,  the  committee  wrote  Shoffstall 
requesting  a  meeting  to  present  specific  matters  concerning 
working  conditions.  At  the  meeting  held  September  30, 
1935,  pursuant  to  this  request,  the  committee  presented  a 
list  of  specific  grievances  and  suggested  changes  in  condi¬ 
tions  of  employment.  On  November  13,  1935,  Shoffstall 
replied,  treating  each  suggestion  in  detail  and  giving  rea¬ 
sons  why  the  Company  felt  no  one  of  them  could  be  ac¬ 
cepted. 

8.  A  question  concerning  the  representation  of  the  em¬ 
ployees  in  the  Huntington  plant  of  the  Company  has  arisen 
in  that  Local  No.  40  insists  that  it  is  the  exclusive  repre¬ 
sentative  of  the  employees,  while  the  Company  has  taken 
the  position  that  the  Employees’  Council  is  also  entitled 
to  represent  the  employees.  Whether  a  majority  of  the 
employees  wish  to  be  represented  by  Lodge  No.  40  or  by 
the  Employees  ’  Representation  Plan  can  best  be  determined 
by  the  holding  of  an  election  by  secret  ballot. 

9.  The  question  concerning  representation  which  has 
arisen  in  the  Huntington  plant  of  the  Company  ^as  created 
discontent,  unrest  and  bitterness,  and  tends  to  14ad  to  labor 
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disputes  burdening  and  obstructing  commerce  and  the  free 
flow  of  commerce. 

10.  At  the  hearing  John  A.  Rowe,  corresponding  repre¬ 
sentative  of  Lodge  No.  40,  testified  that  Lodge  No.  40  had 
passed  a  resolution  to  request  that  the  appropriate  unit  be 
determined  to  be  “all  production,  maintenance,  service  and 
transportation  employees  on  an  hourly,  piece  or  tonnage 
basis  in  and  about  said  plant,  except  policemen,  timekeep¬ 
ers,  hospital  employees,  officials  and  others  in  a  supervisory 
position,  stenographers,  secretaries  and  the  clerks  in  the 
main  office.’ ’ 

The  Company  does  not  deny  this  to  be  a  proper  unit.  We 
find  that  the  employees  in  the  Huntington  plant  of  the 
Company  engaged  in  production,  maintenance,  service  and 
transportation  who  are  paid  on  an  hourly,  piece  or  tonnage 
basis,  except  policemen,  timekeepers,  hospital  employees, 
officials  and  others  in  a  supervisory  position,  stenographers, 
secretaries  and  the  clerks  in  the  main  office,  constitute  a  unit 
appropriate  for  the  purposes  of  collective  bargaining. 

11.  At  the  hearing,  Lodge  No.  40  requested  that  the  pay¬ 
roll  which  should  be  taken  to  determine  the  eligibility  of 
employees  to  vote  in  the  election  should  be  the  payroll  as  of 
the  date  of  the  first  hearing.  The  Company  made  no  objec¬ 
tion  to  this  date. 

Conclusions  of  Law 

1.  The  employees  in  the  Huntington  plant  of  the  Com¬ 
pany  engaged  in  production,  maintenance,  service  and 
transportation  who  are  paid  on  an  hourly,  piece  or  tonnage 
basis,  except  policemen,  timekeepers,  hospital  employees, 
officials  and  others  in  a  supervisory  position,  stenographers, 
secretaries  and  the  clerks  in  the  main  office,  constitute  a 
unit  appropriate  for  the  purposes  of  collective  bargaining 
in  respect  to  rates  of  pay,  wages,  hours  of  employment  and 
other  conditions  of  employment,  within  the  meaning  of  Sec¬ 
tion  9(b)  of  the  National  Labor  Relations  Act. 

2.  A  question  affecting  commerce  has  arisen  con- 
42  cerning  the  representation  of  employees  in  the  Hunt¬ 
ington  plant  of  the  Company,  within  the  meaning  of 
Section  9(c)  and  Section  2,  subdivision  (6)  and  (7)  of  the 
National  Labor  Relations  Act. 
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Direction  of  Election 

By  virtue  of  and  pursuant  to  the  power  vested  jin  the  Na¬ 
tional  Labor  Relations  Board  by  Section  9(c)  of  the  Na¬ 
tional  Labor  Relations  Act  and  pursuant  to  Article  III,  Sec¬ 
tion  8  of  National  Labor  Relations  Board  Rules  hnd  Regu¬ 
lations — Series  1,  as  amended,  it  is  hereby 

DIRECTED,  as  part  of  the  investigation  authorized  by 
the  Board,  that  an  election  by  secret  ballot  shall  be  con¬ 
ducted  within  twenty  (20)  days  from  the  date  of  this  Di¬ 
rection  of  Election  under  the  direction  and  supervision  of 
Ralph  A.  Lind,  Regional  Director  for  the  Ninth  Region, 
acting  in  this  matter  as  the  agent  of  the  Natidnal  Labor 
Relations  Board  and  subject  to  Article  III,  Section  9  of  said 
Rules  and  Regulations — Series  1,  as  amended,  among  the 
employees  in  the  Huntington  plant  of  the  Company  on  the 
payroll  of  the  Company  as  of  March  12,  1936,  engaged  in 
production,  maintenance,  service  and  transportation,  who 
are  paid  on  an  hourly,  piece  or  tonnage  basis,  exqept  police¬ 
men,  timekeepers,  hospital  employees,  officials  and  others 
in  a  supervisory  position,  stenographers,  secretaries,  the 
clerks  in  the  main  office,  and  those  employees  who  have  re¬ 
signed  or  have  been  discharged  for  good  cau^e  between 
March  12,  1936  and  the  date  of  election,  to  determine 
whether  or  not  they  desire  to  be  represented  by  Square  Deal 
Lodge  No.  40,  Amalgamated  Association  of  Iron.  Steel  and 
Tin  Workers  of  North  America  or  by  the  Employees7  Rep¬ 
resentation  Plan. 


Signed  at  Washington,  D.  C.,  this  11th  day  of  June,  1936. 

J.  WARREN  MADDEN 
Chairman 

JOHN  M.  CARMODY 
Member 
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43  Affidavit  of  John  F.  Thompson 

Filed  June  25  1936 

**♦### 

United  States  of  America, 

State  of  New  York ,  County  of  New  York , 

Southern  District  of  Neiv  York ,  ss: 

John  F.  Thompson,  being  duly  sworn  deposes  and  says 
that  he  is  Executive  Vice-President  of  The  International 
Nickel  Company,  Inc.,  the  plaintiff  in  this  action  and  makes 
this  affidavit  in  support  of  plaintiff’s  motion  for  temporary 
injunction  against  the  holding  of  an  election  by  the  National 
Labor  Relations  Board  at  the  Huntington,  West  Virginia 
plant  of  The  International  Nickel  Company,  Inc. 

This  affidavit  is  an  outline  of  the  operations  conducted 
at  the  Huntington  plant  and  is  intended  to  show  that  the 
Huntington  plant  and  its  employees  are  engaged  only  in  in¬ 
trastate  manufacture  and  not  in  interstate  commerce. 

Operations  at  Huntington  Plant 

The  Huntington  Plant  is  engaged  in  the  manufacture  of 
pure  nickel  and  high  nickel  content  high  cost  non-ferrous 
alloys  made  in  relatively  small  quantities  and  of  very  high 
quality.  The  plant  differs  for  example,  radically  from 

44  a  steel  mill  where  large  tonnages  of  low  cost  ferrous 
metals  are  handled.  The  Nickel  industry  involves  a 

small  tonnage  of  high  cost  non-ferrous  metal  having  special 
physical  and  chemical  properties.  In  the  steel  industry 
they  deal  with  tons,  where  we  deal  with  pounds. 

The  products  manufactured  at  the  plant  consist  of  rolled 
nickel,  reduced  nickel,  Monel  Metal,  Inconel,  copper-nickel 
and  other  nickel  bearing  alloys.  The  principal  forms  in 
which  these  products  are  produced  are  rods,  bars,  strip, 
sheets,  tubes,  wire,  welding  rod,  forgings,  special  shapes, 
reduced  nickel  and  anodes. 

It  has  been  the  Company’s  policy  for  many  years  to  be 
able  at  all  times  to  make  deliveries  promptly  upon  receipt 
of  orders.  This  policy  has  been  dictated  by  the  company’s 
findings  and  its  conviction  that  sales  of  its  products  are  in 
a  large  measure  dependent  upon  assuring  the  customer  that 
delivery  will  be  made  promptly.  It  is  necessary  in  carrying 
out  that  policy  to  keep  on  hand  at  the  plant  a  large  supply 
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of  raw  material  in  advance  of  manufacture  ai}d  a  large 
supply  of  the  finished  products  in  advance  of  shipments, 
and  correspondingly,  to  keep  on  hand  large  inventories  of 
semi-finished  products  in  intermediate  stages  of  manufac¬ 
ture. 

Stocks  of  Raw  Material.  Substantial  stocks  of  raw  ma¬ 
terials  are  at  all  times  kept  on  hand  at  the  plaijit,  consist¬ 
ing  principally  of  2,000,000  pounds  of  nickel-copper  matte 
(a  sulfide — the  average  analysis  of  which  is  20  per  cent  sul¬ 
phur,  .5  per  cent  iron  and  the  balance  nickel  and  copper  in 
ratio  of  two  to  one),  800,000  pounds  of  electrolytic  nickel 
cathodes  (99.9%  pure  nickel)  and  100,000  pounds  of  green 
nickel  oxide  (75%  nickel.)  In  addition  to  thes6  principal 
raw  materials  there  are  many  other  raw  materials  or 
45  supplies  such  as  magnesium,  manganese,  aluminum, 
ferro-chrome,  charcoal,  etc.,  which  are  i^sed  in  the 
course  of  operation  and  of  which  adequate  stock$  are  main¬ 
tained.  The  figures  as  to  quantities  of  material^  indicated 
in  this  statement  are  the  approximate  average  amounts  on 
hand  during  1935.  The  plant  keeps  on  hand  about  a  month’s 
supply  of  these  raw  materials  in  advance  of  tljieir  use  in 
manufacture  of  intermediate  products. 

The  matte  is  used  for  the  production  of  Monel  Metal 
products,  the  electrolytic  nickel  cathodes  for  the  production 
of  rolled  pure  nickel  products  and  other  rolled  special  nickel 
bearing  alloys,  and  the  oxide  for  the  production  of  reduced 
nickel. 

The  essential  steps  in  the  manufacturing  operations  at 
the  plant  beginning  with  the  raw  materials  and  Ending  with 
the  finished  products  in  the  Warehouse  are  as  fallows : 

(a)  Calciners.  Calcining  is  a  process  of  furnace  roasting 
and  reducing  the  matte  after  it  has  been  cijushed  and 
ground.  In  these  furnaces  two  successive  metallurgical  op¬ 
erations  are  carried  out. 

(i)  Roasting.  In  this  step  of  the  process  the  matte  is 
heated  and  stirred  in  contact  with  air  which  burns  out  the 
sulphur  and  changes  the  metals  from  sulphide^  to  oxides. 

(ii)  Reduction.  In  the  latter  end  of  the  furnace  after 
the  sulphides  have  been  changed  to  oxides  charcpal  is  intro¬ 
duced  and  the  temperatures  then  prevailing  in  the  furnace 
partially  reduce  these  oxides  to  metal.  By  such  roasting 
and  reduction  the  sulphur  content  is  reduced  from  20  per 
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cent  to  .005  per  cent,  and  the  metallic  content  is  increased 
from  approximately  80  per  cent  in  the  matte  to  ap- 

46  proximately  90  per  cent  in  the  reduced  oxide.  The 
product  is  in  lump  form  and  is  known  as  Monel  oxide. 

The  Monel  oxide  is  sent  to  a  storage  bin  in  the  Refinery 
where  approximately  1,000,000  pounds  are  regularly  kept  in 
stock  until  needed  in  the  Refinery  operation. 

Another  operation  conducted  in  the  calcining  department 
is  the  manufacture  of  reduced  nickel  from  green  nickel  ox¬ 
ide.  The  green  nickel  oxide  is  mixed  with  charcoal  and 
charged  into  furnaces,  the  resulting  product  being  nickel  in 
powdered  form,  known  commercially  as  “ Reduced  Nickel”, 
with  a  nickel  content  of  not  less  than  96  per  cent.  This 
nickel,  which  is  produced  in  limited  amounts,  is  a  finished 
product. 

The  stocks  of  electrolytic  nickel  are  not  charged  into  the 
calcining  furnaces. 

(b)  Refinery.  In  the  refinery  the  partially  reduced  Monel 
oxide,  referred  to  in  the  preceding  paragraph,  is  charged 
into  furnaces  wfith  charcoal  and  melted.  This  completes  the 
change  from  oxide  to  metal.  In  to  the  same  furnaces  and  at 
the  same  time  there  are  charged  certain  scraps  produced  in 
later  processes.  This  molten  metal  is  then  refined  to  re¬ 
move  any  sulphur  which  may  have  been  introduced  with  the 
scrap  or  fluxes ;  the  carbon  content  is  adjusted  to  the  proper 
amount,  and  additions  of  various  elements  such  as  manga¬ 
nese,  silicon  or  aluminum  are  made  according  to  the  grade 
of  Monel  Metal  desired  and  finally  an  addition  of  some  mal- 
leabilizing  agent  such  as  magnesium  is  made  and  the  metal 
cast  into  ingots  of  varying  sizes  weighing  from  1000  to 
30000  pounds. 

The  function  of  the  Refinery  as  to  electrolytic  nickel  is 
to  melt  and  refine  the  electrolytic  nickel  cathodes  manufac¬ 
turing  various  grades  of  malleable  nickel,  copper- 

47  nickel  and  chrome-iron  nickel  alloys,  all  in  the  form 
of  ingots  weighing  up  to  6,000  pounds.  The  most  im¬ 
portant  product  produced  in  refining  electrolytic  nickel  is 
malleable  nickel  and  the  principal  nickel  alloy  produced 
with  electrolytic  nickel  is  Inconel  consisting  of  nickel, 
chrome  and  iron.  The  refinery  operations  made  the  elec¬ 
trolytic  nickel  into  completely  new  products  with  different 
chemical  and  physical  properties. 
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Upwards  of  30  products  having  different  chemical  com¬ 
positions  result  from  the  refining  either  of  Monel  oxide  or 
electrolytic  nickel.  These  different  chemical  compositions 
and  physical  properties  are  produced  in  order  to  impart  to 
the  final  product  certain  desired  physical  properties,  such 
as  hardness,  strength,  ductility,  corrodibility  or  adaptability 
to  welding  or  machining. 

(c)  Milling  and  Chipping .  To  safeguard  the 
finished  products  from  surface  defects,  all  ingots  _ 
at  the  Refinery  are  taken  to  the  milling  and  chipping  depart¬ 
ment.  Here  cutting  machines  mill  the  ingots  on  four  sides 
to  a  depth  of  1/4  inch.  Any  small  defects  not  eijtirelv  re¬ 
moved  by  milling  are  chipped  out  by  hand  with  pneumatic 
chipping  hammers  producing  a  clean  solid  surface!  for  forg¬ 
ing  and  rolling. 

A  stock  of  all  forms  of  ingots  is  currently  kep  i  on  hand 
in  the  milling  and  chipping  departments  amounting  to  ap¬ 
proximately  2,000,000  pounds. 

(d)  Hammer  Shop.  The  milled  and  chipped  irgots  then 
move  when  needed  into  the  Hammer  Shop  for  fbrging  or 
cogging  to  various  sizes  of  blooms,  slabs  and  forgings.  The 
Hammer  Shop  equipment  besides  hammers  includes  several 

furnaces  in  which  the  ingots  are  heated  prio 
48  hammered  into  blooms,  forgings  and  slabs 

forging  operation  the  metal  is  not  only  changed  in 
shape  but  the  cast  structure,  derived  from  pouriiig  the  in¬ 
gots,  is  converted  into  a  wrought  structure. 

There  are  also  in  this  department  machines  for  manufac¬ 
turing  nuts,  bolts,  rivets,  anode  hooks  and  other  special 
forgings  from  the  mill  products.  Many  special  machines 
are  employed  in  these  operations.  A  stock  of  these  mate¬ 
rials  amounting  to  30,000  pounds  is  currently  carried. 

The  principal  products  of  this  department,  nhmely,  the 
blooms  and  slabs  are  then  sent  back  to  the  chippiijig  depart¬ 
ment  where  any  remaining  surface  defects  are,  removed. 
At  all  times  a  stock  of  ingots  is  kept  on  hand  in  I  the  Ham¬ 
mer  Shop,  totalling  approximately  400,000  pounds. 

(e)  Machine  Shop.  All  forgings  other  than  the  blooms 
and  slabs  move  when  required  to  the  machine  shop  where 
they  are  finished  or  semi-finished  on  lathes,  planer^,  shapers, 
etc. 

(f)  Merchant  Mill  Department.  As  material! is  needed 


r  to  being 
By  this 
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by  the  merchant  mill  the  finished  blooms  and  billets  kept  in 
stock  in  the  chipping  department  or  billet  yard  are  deliv¬ 
ered  to  the  24"  rolling  mill.  In  this  department  there  are 
furnaces  for  heating  the  blooms  and  billets  prior  to  their 
being  passed  through  the  rolls  which  produce  sheet  bars, 
billets,  bars  and  rods. 

Approximately  5,500,000  pounds  of  chipped  blooms  and 
billets  are  regularly  kept  in  stock  in  the  merchant  mill  and 
the  finished  rods  go  to  the  warehouse  where  a  stock  is  kept 
on  hand. 

Billets^  These  products  of  the  24"  mill  are  surface  in¬ 
spected  and  chipped  and  then  placed  in  stock  either  in  a  bil¬ 
let  yard  or  returned  to  the  merchant  mill  where  they  are 
subjected  to  the  operation  of  a  variety  of  other  mills, 
49  including  a  20"  mill,  a  14"  mill,  a  10"  mill,  and  a  9" 
mill,  producing  hot  rolled  rods  and  hot  rolled  strip, 
all  of  which  then  go  directly  to  the  warehouse,  except  that 
certain  quantities  of  these  products  are  sent  to  the  cold 
drawn  and  strip  mill  departments. 

Sheet  Bars.  These  products  of  the  24"  mill  are  placed  in 
stock  in  the  sheet  mill. 

Anodes.  Nickel  billets  from  the  24"  mill  are  also  rolled 
on  the  14"  mill  producing  nickel  anodes  which  go  directly 
to  the  warehouse  where  a  stock  of  approximately  200,000 
pounds  iS  maintained  in  anticipation  of  future  needs. 

(g)  Sheet  Mill  Department.  The  sheet  bars  produced  in 
the  Merchant  Mill  Department  are  transferred  to  the  Sheet 
Mill  Department  where  the  bars  are  hot  rolled,  annealed, 
pickled,  cold  rolled,  re-annealed  and  stretcher  or  roller  lev¬ 
elled,  and  then  boxed  and  placed  in  the  Warehouse.  By 
these  steps  sheets  of  various  sizes,  gauge,  temper,  etc.,  are 
produced. 

In  this1  department  there  is  kept  a  stock  of  approximately 
400,000  pounds  of  sheet  bars  and  in  addition  a  stock  of  semi¬ 
finished  sheets  amounting  to  850,000  pounds. 

A  certain  quantity  of  this  sheet  material  is  diverted  to  the 
Polishing  Department  for  surface  finishing. 

Currently  a  stock  of  sheet  is  kept  in  the  Warehouse 
amounting  to  approximately  500,000  pounds. 

(h)  Strip  Mill  Department.  The  Strip  Mill  Department 
receives  hot  rolled  strip  from  the  Merchant  Mill  and  pro¬ 
duces  various  gauges  of  cold  rolled  strip  through  tandem 
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or  single  mills.  The  cold  rolled  strip  is  boxed  and  sent  to 
the  warehouse.  Hot  rolled  strip  stock  is  kept  currently  in 
the  cold  rolled  strip  department  amounting  to  Approxi¬ 
mately  400,000  pounds.  A  stock  of  cold  rolled  strip 

50  amounting  to  approximately  200,000  poundi  is  also 
regularly  kept  in  the  Warehouse. 

(i)  Cold  Drawn  Department .  In  this  department  the  hot 
rolled  products  of  the  various  merchant  mills  ard  pickled 
and  cold  drawn.  A  stock  of  hot  rolled  products  produced 
by  the  merchant  mill  amounting  to  approximately  200,000 
pounds  is  kept  in  the  cold  drawn  department  and  stock  of 
finished  cold  drawn  products  amounting  to  800,000  pounds 
is  kept  in  the  warehouse. 

This  department  also  draws  Monel  Metal,  Nickel  and  In¬ 
conel  tubes  from  tube  shells. 

i 

A  current  stock  of  tube  billets  amounting  to  300,000 
pounds  and  a  stock  of  tube  shells  amounting  to  600,000 
pounds  are  kept  in  Huntington.  These  tube  shells  have 
been  pierced  on  a  tollage  basis  by  another  concern  located  in 
Pennsylvania  which  pierces  tube  billets  which  are  shipped 
from  Huntington  for  that  purpose,  the  tube  shells  oeing  re¬ 
turned  to  the  Huntington  plant  for  further  processing.  Ow¬ 
ing  to  the  fact  that  it  is  more  economical  to  have  large  quan¬ 
tities  pierced  at  the  same  time  and  when  the  other  concern 
is  prepared  for  such  operations,  quite  large  supplies  of  tube 
billets  and  tube  shells  are  kept  on  hand. 

The  cold  drawn  tubes  are  sent  to  the  warehouse  and  a 
stock  amounting  to  approximately  450,000  pounds  is  main¬ 
tained  there.  Annual  shipments  of  these  products  approxi¬ 
mate  575,000,  so  that  stocks  of  tube  billets,  tube  siells  and 
cold  drawn  tubes  sufficient  for  a  year  and  a  half  ^re  main¬ 
tained  on  hand. 

Warehousing  of  Finished  Products: 

The  warehouse  is'  maintained  for  the  storage  jof  stock 
sizes  of  the  finished  products  manufactured  at  the  plants. 
By  reason  of  the  company  inventory  policy  previous- 

51  ly  referred  to,  large  inventories  of  these  products 
are  maintained  in  the  Warehouse  in  advance  of  and 

subject  to  sale.  The  average  stock  of  the  various  finshed 
products  kept  on  hand  amounts  to  approximately  4,500,000 
pounds. 
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The  stocks  in  the  warehouse,  together  with  the  interme¬ 
diate  stocks  kept  on  hand  in  the  various  departments  in 
anticipation  of  future  sales  amounts  at  present  to  approxi¬ 
mately  15,200,000  pounds  and  lias  reached,  depending  upon 
the  business  curve,  a  peak  of  24,000,000  pounds,  exclusive  of 
the  abovb  mentioned  stocks  of  raw  materials  at  the  plant 
which  approximate  3,000,000  pounds. 

The  policy  above  mentioned  of  maintaining  large  stocks 
has  resulted  in  total  average  stocks  at  the  plant  including 
stocks  in  intermediate  forms  and  raw  materials  on  hand 
during  1935  of  approximately  12  times  the  average  monthly 
sales  of  Huntington  mill  products  during  that  year. 

Personnel  of  Various  Departments.  The  approximate 
number  of  men  now  employed  in  the  various  different  de¬ 
partments  of  the  plant  on  an  hourly  or  tonnage  basis,  is  as 
follows : 


Calciners  36 

Refinery  69 

Hammer  Shop  52 

Merchant  Mill  59 

Sheet  Mill  197 

Chipping  Dept.  178 

Strip  Mill  77 

Polishing  Dept.  34 

Cold  Drawn  Dept.  43 

Electrical  Dept.  98 

Carpenters  &  Painters  18 

52  Pipe  Fitters  11 

Machinists  &  Steel  Workers  75 

Yard  Dept.  25 

Warehouse  80 

Reclaiming  Dept.  6 

Miscellaneous*  *  75 

Messengers  4 


Total  1137 


**Includes:  Store  Department,  inspection,  order  dept.,  roll 
turning  acid  reclaiming,  combustion,  laboratory. 

Sales . 

Sales,  Credits  and  billings  are  all  handled  by  the  New 
York  office  of  the  Company. 
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Orders  are  in  all  cases  sent  directly  by  the  purchaser  to 
the  New  York  office  of  the  Company,  which  determines 
whether  or  not  the  orders  are  to  be  accepted  and  issues 
shipping  instructions  to  Huntington. 

The  Huntington  plant  has  no  contact  with  customers  ex¬ 
cept  to  inform  them  that  shipment  has  been  made,  All  com¬ 
munications  and  relations  with  customers  regarding  qual¬ 
ity,  change  of  sizes,  delivery  dates,  complaints]  analyses, 
methods  of  boxing,  and  all  other  matters  are  required  to  be 
taken  up  directly  with  the  New  York  office  and  iever  with 


the  Huntington  mill. 


Conclusion 


Three  facts  appear  from  the  foregoing  statement: 

1.  The  operations  at  the  Huntington  plant  are  essentially 
manufacturing  operations — during  which  the  raW  materials 

are,  through  a  series  of  fundamental,  physical  and 
53  chemical  operations,  made  into  a  variety  of  new  prod¬ 
ucts  entirely  different  in  their  inherent  properties 
and  characteristics  from  any  of  the  various  raw^  materials 
used. 

2.  After  receipt  the  raw  materials  definitely  come  to  rest 
in  Huntington  where  they  or  intermediate  or  finished  prod¬ 
ucts  manufactured  from  them  remain  for  months  and  until 
such  time  as  they  are  shipped  out  pursuant  to  instructions 
from  the  New  York  office  of  the  company  to  fill  orders. 

3.  The  relations  of  the  plant  to  its  employees  are  all  lo¬ 
cal.  Employees  are  hired,  paid  or  discharged  by  the  plant 
manager  at  Huntington.  They  are  employed  exclusively  in 
and  about  the  Huntington  plant  and  they  perform  the 
various  manufacturing  activities  above  referred  to,  or  in 
certain  cases  activities  incidental  thereto  such  Cs  carpen¬ 
try,  electrical  work,  pipe  fitting,  etc. 

JOHN  F.  THOMPSON 

Subscribed  and  sworn  to  before  me  this  20th  dhy  of  June, 
1936. 

FLORENCE  N.  PASTERNAK 
(NOTAKIAL  SEAL)  Notdry  Public. 

Notary  Public,  New  York  County  No.  214 

New  York  County  Register  No.  8-P-322 

Cert,  filed  in  Kings  Co.  Clk’s  Office  No.  122 

Kings  County  Register  No.  8219 

My  Term  Expires  March  30,  1938 
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54  Rule  to  Show  Cause 

Filed  June  22  1936 

******* 

Upon  consideration  of  the  verified  bill  of  complaint  and 
affidavit  of  John  F.  Thompson,  both  sworn  to  the  20th  day 
of  June,  1936,  and  filed  herein  on  the  22nd  day  of  June, 
1936,  it  is  by  the  Court  on  this  22nd  dav  of  June,  1936, 

ORDERED,  that  the  above  named  defendants,  and  each 
of  them,  appear  in  this  Court  on  the  24th  day  of  June,  1936, 
at  the  hour  of  10  o’clock  A.  M.,  or  as  soon  thereafter  as 
counsel  may  be  heard,  and  show  cause,  if  any  they  have, 
why  they,  and  each  of  them,  individually  and  as  members  of 
the  National  Labor  Relations  Board,  and  their  employees, 
assistants,  agents  and  representatives,  and  each  of  them, 
should  not  be  restrained  and  enjoined  pendente  lite  from 
holding  or  causing  to  be  held  an  election  pursuant  to  the 
National  Labor  Relations  Act  among  the  employees  of  the 
plaintiff  at  its  Huntington,  West  Virginia  Plant  within  20 
days  from  June  11, 1936,  or  at  any  other  time  or  times :  Pro¬ 
vided  a  copy  of  this  order  and  of  the  bill  of  com- 

55  plaint  and  affidavit  filed  herein  be  served  forthwith 
on  said  defendants. 

1  0  R  LUHRING 

Justice. 

Copy  received  June  22,  1936. 

MALCOLM  F.  HALLIDAY 
Attorney  for  defendants 

The  within  process  never  received  for  service. 

JOHN  B.  COLPOYS 
U .  S.  Marshal. 

6/25/36 

56  Order  Continuing  Ride 

Filed  June  24  1936 

******* 

On  motion  of  the  attorneys  for  the  plaintiff  and  defen¬ 
dants,  it  is  this  24th  day  of  June,  1936, 
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ORDERED,  that  the  rule  to  show  cause  herein  issued 
be  and  the  same  is  hereby  continued  until  Thursday,  July 
second,  1936,  at  10:00  A.  M. 

JESSE  C  ADKfNS 
Justice 

I  consent  to  the  foregoing  order 

EDMUND  M.  TOLAND 
A  tty  for  Plf. 

J.  WARREN  MADDEN 

JOHN  M.  CARMODY 

EDWIN  S.  SMITH  I 

By  I 

CHARLES  FAHY 
Attorney  for  Defendants 

I 

Motion  to  Dismiss 
Filed  June  25  1936  j 

*  *  *  #  *  *  |  # 

Now  come  the  defendants  herein  and  move  tl^at  the  Bill 

of  Complaint  tiled  in  the  above-entitled  cause  bq  dismissed, 
and  the  order  to  show  cause  entered  herein  be  ^acated,  be¬ 
cause  said  Bill  of  Complaint  does  not  state  a  caupe  of  action 
entitling  plaintiff  to  the  relief  prayed  for  or  to  any  relief 
in  equity  against  the  defendants. 

The  particular  grounds  for  this  motion  are : 

1.  There  are  no  allegations  in  the  said  Bill  off  Complaint 
sufficient  to  show  that  the  plaintiff  is  threatened  with  or 
is  in  danger  of  suffering  any  great  or  irreparable  or  imme¬ 
diate  injury  cognizable  in  equity  by  reason  of  iny  matters 
set  forth  in  the  Bill  of  Complaint.  i 

57  2.  It  appears  upon  the  face  of  the  Bill  of  Com¬ 

plaint  that  the  plaintiff  has  a  plain,  adequate  and 
complete  remedy  under  the  provisions  of  the  National  La¬ 
bor  Relations  Act  with  respect  to  any  rights  growing  out 
of  the  matters  and  things  alleged  in  the  Bill  of  Complaint. 

3.  Said  Bill  of  Complaint  shows  that  the  proceeding  be¬ 
fore  the  Board  is  not  against  the  plaintiff  or  it&  agents  but 
merely  a  proceeding  under  Section  9(c)  of  said  Act,  con- 
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ducted  iii  order  that  a  fair  and  accurate  ascertainment  might 
be  made  as  to  what  representative  or  representatives  have 
been  selected  by  the  employees  of  plaintiff  for  the  purpose 
of  collective  bargaining  and  in  order  that  the  name  or  names 
of  said  representative  or  representatives  may  be  certified. 

4.  Said  Bill  of  Complaint  shows  that  no  legal  right  of 
the  Plaintiff  is  involved  herein  as  the  said  proceeding  in 
question  is  based,  on  a  “Petition  for  Investigation  and  Cer¬ 
tification  of  Representatives  Pursuant  to  Section  9(c)  of 
the  National  Labor  Relations  Act”  pursuant  to  the  pro¬ 
visions  set  forth  in  the  Rules  and  Regulations  of  the  Board, 
Series  1,  as  amended.  That  said  certification,  if  and  when 
ultimately  made,  will  merely  be  an  announcement  of  the 
name  or  names  of  the  person  or  persons,  according  to  the 
results  disclosed  by  said  investigation,  the  employees  have 
selected  as  their  representative  or  representatives  for  the 
purpose  of  collective  bargaining.  That  plaintiff  is  in  no 
way  involved  herein,  as  the  certification,  when  ultimately 
made,  represents  the  termination  of  said  proceeding  and 
involves  no  orders  or  commands  to  the  plaintiff  or  its  of¬ 
ficers.  That  the  defendants  have  no  power  to  issue  any 
orders  in  a  proceeding  of  this  nature  held  under  Section 
9(c)  of  the  Act. 

5.  Said  Bill  of  Complaint  shows  that  the  plaintiff  is  in 
no  way  threatened  with  nor  will  it  suffer  great  or  immediate 

or  irreparable  or  any  injury  by  the  conducting  of  an 
58  election  by  secret  ballot  or  by  the  ultimate  certifica¬ 
tion  of  any  representative  of  said  employees. 

6.  Said  Bill  of  Complaint  shows  that  under  the  terms  of 
the  Act  the  taking  of  a  secret  ballot  or  the  certification  of 
representatives,  do  not  in  themselves  have  a  legal  effect 
upon  the  rights  of  the  plaintiff  to  bargain  either  collectively 
or  individually  with  all  or  any  of  its  employees  or  their 
representatives.  The  said  certification  would  be  merely  an 
announcement  to  the  parties  of  the  person,  persons  or  or¬ 
ganization  selected  by  the  employees  in  question  as  their 
collective  bagaining  representative  or  representatives. 
The  obligation  of  the  plaintiff  under  the  Act  to  bargain  col¬ 
lectively  with  the  representatives  designated  or  selected  by 
a  majority  of  its  said  employees  does  not  and  would  not 
arise  unless  and  until  such  representatives  first  are  selected 
and  request  such  collective  bargaining,  all  of  which  is  not 
involved  herein. 
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7.  Said  Bill  of  Complaint  shows  that  under  the  terms  of 
the  Act  the  defendants  have  no  authority  to  proceed  against 
plaintiff  for  engaging  in  any  unfair  labor  practice  unless 
there  is  before  them  a  proceeding  under  Section  10  of  the 
Act  entitled  4 ‘ Prevention  of  Unfair  Labor  practices”, 
which  can  be  instituted  only  upon  charges  duly  filed  with 
them  alleging  such  unfair  practices,  as  hereinafter  de¬ 
scribed,  and  said  Bill  of  Complaint  fails  to  shoyr  that  such 
a  charge  has  been  filed  with  the  Board. 

8.  It  appears  on  the  face  of  the  Bill  of  Complaint  that  no 
enforceable  legal  consequences  attach  to  the  s^id  election 
or  certification  of  representatives.  Said  Bill  fehows  that 
should  such  secret  ballot  be  taken  and  the  employees  in  the 
appropriate  bargaining  unit  indicate  their  choice  or  selec¬ 
tion  of  representatives  for  the  purposes  of  collective  bar¬ 
gaining,  and  the  said  Board  duly  certifies  the  name  or 

names  of  the  representatives  so  selected,  no  enforce- 
59  able  legal  consequences  attach  to  plaintiff  by  virtue 
of  said  certification  until  and  unless  th^  following 
has  occurred: 

(a)  the  representatives  so  certified  request  t^ie  plaintiff 

to  bargain  collectively  with  them  with  respect  j  to  rates  of 
pay,  wages,  hours  of  employment,  or  other  conditions  of 
employment  of  the  said  employees;  j 

(b)  the  plaintiff  refuses  to  bargain  collectively  with  said 
representatives  so  certified; 

(c)  a  charge  is  filed  under  oath  and  in  writing,  pursuant 
to  Section  10  of  the  Act  and  Article  II  of  the  sai&  Rules  and 
Regulations  of  the  Board,  alleging  that  the  plaintiff  has 
committed  an  unfair  labor  practice  in  violation  of  Section 
8(5)  of  the  National  Labor  Relations  Act; 

(d)  after  due  consideration,  in  which  it  appears  to  the 
Regional  Director  that  a  proceeding  in  respect  thereto 
should  be  instituted,  a  formal  complaint  is  issjied  by  said 
Board  through  the  appropriate  Regional  Director,  setting 
forth  therein  the  charge  or  charges,  including  the  nature 
of  the  unfair  labor  practice  as  defined  in  the  ACt,  the  facts 
upon  which  said  charge  is  based,  and  the  facts  [upon  which 
it  is  claimed  said  alleged  unfair  labor  practice  effects  com¬ 
merce  ; 

(e)  said  complaint  is  served  on  plaintiff  together  with  a 
notice  of  hearing  and  such  hearing  is  held  bexore  a  Trail 
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Examiner  designated  by  said  Board,  at  which  hearing  op¬ 
portunity  would  be  given  the  plaintiff  to  offer  testimony 
and  fully  defend  and  raise  all  objections,  constitutional, 
jurisdictional  and  otherwise; 

(f)  the  Trial  Examiner  submits  his  intermediate  report 
to  the  Board; 

(g)  said  Board  makes  its  final  decision  in  the  record  and 
issues  its  order  thereon;  either  dismissing  the  complaint 

if  the  allegations  thereof  are  not  sustained  or  requir- 
60  ing  the  plaintiff  to  cease  and  desist  from  such  unfair 
labor  practice  affecting  commerce  in  which  it  may 
be  found  to  be  engaged. 

(h)  application  is  made  to  the  appropriate  United  States 
Circuit  Court  of  Appeals  by  plaintiff  for  a  review  of  said 
order  under  Section  10(f)  of  the  Act  or  by  the  Board  for 
the  enforcement  thereof  under  Section  10(e)  of  the  Act,  in 
which  proceeding  before  the  Circuit  Court  of  Appeals  there 
would  be  brought  up  not  only  the  record  of  the  proceeding 
under  Section  10(b)  and  (c)  of  the  Act  but  also  the  record 
of  the  Certification  and  Investigation  by  the  Board  under 
Section  9(c)  of  the  Act,  and  in  which,  in  addition,  plaintiff 
may  raise  all  constitutional  and  jurisdictional  questions; 

(i)  said  Circuit  Court  of  Appeals  reviews  the  case,  sus¬ 
tains  the  order  or  some  part  of  it  and  issues  its  own  order ; 

That  thereafter  anv  order  issued  bv  the  Circuit  Court 
of  Appeals  would  be  enforceable  not  as  an  order  of  the 
Board  but  as  an  order  of  the  Circuit  Court  of  Appeals,  and 
the  enforceability  thereof  would  arise,  not  by  virtue  of  the 
provisions  of  the  Act,  but  out  of  the  inherent  power  of  a 
duly  constituted  court  of  law  to  enforce  its  own  orders. 

9.  It  appears  on  the  face  of  the  Bill  of  Complaint  and 
Petition  that  the  proceedings  hereinabove  described  provide 
a  full,  complete  and  adequate  remedy  at  law,  and  that  the 
said  proceeding  before  the  Circuit  Court  of  Appeals  is  a 
proceeding  at  law  in  which  the  plaintiff  has  the  right  to  a 
review  of  the  entire  proceeding  before  the  Board,  including 
rulings  upon  and  determination  of  constitutional  and  juris¬ 
dictional  questions. 

10.  Said  Bill  of  Complaint  fails  to  show  that  the  defen¬ 
dants  have  threatened  or  threaten  to  make  and  issue  any 
final  or  other  order  under  Section  10  of  the  said  Act, 
requiring  the  plaintiff  to  cease  and  desist  from  any 
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61  unfair  labor  practice  defined  in  Section  8  [thereof,  or 
to  take  any  affirmative  action  to  effectuate  the  poli¬ 
cies  of  said  Act;  and  it  appears  on  the  face  of  the  Bill  of 
Complaint  that  the  defendants  in  the  proceeding  now  pend¬ 
ing  before  them  are  without  power  to  make  any  cease  and 
desist  orders,  or  any  other  orders  directed  to  plaintiff. 

11.  It  appears  on  the  face  of  the  Bill  of  Complant  that 
although  the  defendants,  constituting  the  Board,  or  any  one 
of  them  as  a  member  thereof,  may  isfeue  a  subpofena  or  sub¬ 
poena  duces  tecum,  there  is  no  power  in  the  defendants  or 
any  of  them  under  the  Act  to  enforce  said  subpdena  and  it 
further  appears  that  no  fine,  penalty,  forfeiture  or  legal 
restraint  of  any  kind  is  incurred  by  reason  of  contumacy 
of  or  refusal  to  obey  a  subpoena  of  the  Board  of  any  of  its 
members,  and  it  further  appears  on  the  face  of  j  the  Bill  of 
Complaint  that  obedience  to  a  subpoena  of  thd  Board,  or 
its  members  can  only  be  enforced  by  the  appropriate  United 
States  District  Court  by  an  order  for  which  due  application 
must  be  made  to  said  Court  by  the  Board  and  it  further 
appears  on  the  face  of  the  Bill  of  Complaint  that  a  proceed¬ 
ing  under  Section  11(2)  of  the  Act  for  an  order  requiring 
obedience  to  said  subpoena  is  a  judicial  proceeding  within 
the  meaning  of  Article  III,  Sections  1  and  2  of  [the  Consti¬ 
tution  of  the  United  States,  that  the  issuance  of  such  an 
order  would  be  within  the  sole  power  and  discretion  of  the 
appropriate  United  States  District  Court  to  which  applica¬ 
tion  must  be  made  therefor  under  said  section,  that  the  con¬ 
tents  and  scope  of  said  order  would  be  solely  witfhin  the  dis¬ 
cretion  of  the  said  United  States  District  Court,  nor  does  it 
appear  on  the  face  of  the  Bill  that  the  institution  of  such  a 
proceeding  is  threatened,  nor  wherein  full  opportunity  to 
be  heard  concerning  the  foregoing  would  not  be  given  by 
said  Court  to  the  plaintiff  if  such  a  proceeding  should 

62  be  instituted. 

12.  Said  Bill  of  Complaint  fails  to  shpw  that  de- 
dendants  or  their  agents  have  entered  or  threatened  to  enter 
in  upon  or  about  plaintiff’s  business  and  establishment  or 
other  property  of  plaintiff  for  the  purpose  of  obtaining  any 
information,  copying  any  records,  examining  bny  records, 
documents  or  other  matters  belonging  to  or  pertaining  to 
plaintiff  or  its  business. 

13.  Said  Bill  of  Complaint  fails  to  show  or  allege  that  de- 
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fendants  have  threatened  to  prosecute  the  plaintiff  in  any 
respect  involving  any  fine,  forfeiture  or  penalty  and  it  ap¬ 
pears  on  the  face  of  said  Bill  of  Complaint  that  it  is  beyond 
the  power  of  the  Board  or  its  members  or  any  of  its  agents 
under  the  terms  of  the  Act  to  attempt  to  prosecute  or  to 
prosecute  the  plaintiff  in  any  respect  involving  any  fine, 
forfeiture  or  penalty. 

14.  It  appears  on  the  face  of  the  Bill  of  Complaint  that 
the  only  provisions  for  any  penalty  in  the  Act  is  contained 
in  Section  12  of  the  Act.  Said  Bill  of  Complaint  fails  to 
show  or  allege  that  the  defendants  or  their  agents  have 
claimed,  exercised  or  threatened  to  exercise  any  power  or 
authority  to  prosecute  plaintiff  criminally  under  Section  12 
of  the  said  Act.  It  appears  on  the  face  of  the  Bill  of  Com¬ 
plaint  that  neither  the  defendants  nor  their  agents  have 
the  power  or  authority  to  prosecute  said  plaintiff  under 
Section  12  of  said  Act,  as  the  same  is  solely  within  the 
power  and  discretion  of  the  Attorney  General  of  the  United 
States  and  the  several  United  States  Attorneys.  Said  Bill 
of  Complaint  fails  to  show  or  allege  that  the  defendants  or 
their  agehts  have  recommended  or  requested  that  the  ap¬ 
propriate  criminal  enforcement  authorities  of  the  United 
States  institute  a  prosecution  under  said  Section  12,  or  that 

anv  enforcement  authorities  have  threatened  to  institute 

* 

such  prosecution,  or  that  the  Attorney  General  of  the 
63  United  States,  or  the  Department  of  Justice,  or  any 

officer  or  agent  of  any  of  them,  has  so  threatened  to 
institute  any  such  prosecution,  nor  have  any  of  said  persons 
been  made  parties  defendant  herein.  Said  Bill  of  Com¬ 
plaint  fails  to  allege  or  show  wherein  plaintiff  has  incurred 
or  is  in  danger  of  incurring  any  penalty  under  said  Sec¬ 
tion  12  by  reason  of  any  of  the  matters  set  forth  in  the  Bill. 
Said  Bill  further  fails  to  show  wherein  any  opportunity  to 
plaintiff  to  defend  in  any  such  prosecution,  if  any  were 
brought  or  threatened,  would  not  afford  a  plain,  adequate 
and  complete  remedy  for  the  review  and  redress  of  any 
matter  of  law  and  fact  raised  in  said  Bill  of  Complaint  in 
connection  with  the  alleged  fear  of  prosecution  under  said 
Section  12  of  the  Act. 

15.  Said  Bill  of  Complaint  shows  that  the  National  Labor 
Relations  Act  affords  a  plain,  adequate  and  exclusive  judi¬ 
cial  review  of  any  obligation  of  the  plaintiff  arising  under 
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said  Act,  including  the  obligation,  if  any  arises,  tp  bargain 
collectively  with  the  representatives  designated  o^  selected 
by  a  majority  of  its  employees  in  a  proper  bargaining  unit. 

16.  It  appears  upon  the  face  of  the  Bill  of  Complaint  that 
the  plaintiff  has  failed  to  resort  to  any  of  the  remedies  and 
has  failed  to  exhaust  the  administrative  remedies  expressly 
provided  by  the  National  Labor  Relations  Act,  which  rem¬ 
edies  afford  a  plain,  adquate,  complete  and  exclusive  rem¬ 
edy  with  respect  to  any  rights  of  the  plaintiff  involved 
herein. 

17.  The  said  Bill  of  Complaint  fails  to  present!  a  case  or 
controversy  for  the  determination  of  this  Honorable  Court 
within  the  meaning  of  Article  III,  Sections  1  and  2  of  the 
United  States  Constitution. 

18.  This  proceeding  does  not  involve  an  actukl  contro¬ 


versy  within  the  meaning  and  intent  of  Section  274  (d)  of 
the  Judicial  Code  known  as  the  Federal  Declaratory 
64  Judgments  Act,  in  that  there  is  no  contrpversy  or 
jsuticable  issue  between  plaintiff  and  the  defendants, 
in  that  plaintiff  has  a  complete  and  adequate  remesdy  at  law 
under  the  administrative  procedure  set  up  by  said  National 
Labor  Relations  Act,  in  that  the  only  method  prescribed 
by  law  for  determination  of  the  matters  raised  in  fhe  Bill  is 
set  forth  in  the  National  Labor  Relations  Act,  which  affords 
a  full,  complete,  adequate  and  exclusive  method  for  the  de¬ 
termination  of  said  matters,  and  in  that  any  declaratory 
relief  which  the  Court  might  grant  would  not  terminate  the 
proceedings  giving  rise  to  the  suit  herein ;  and  un&er  all  the 
circumstances  in  these  premises,  in  the  exercise  of  a  sound 
judicial  discretion,  the  Court  should  refuse  to  gr&nt  to  the 
plaintiff  any  relief  under  the  provisions  of  said  Federal 
Declaratory  Judgments  Act. 

19.  The  National  Labor  Relations  Act  is  valid  and  con¬ 
stitutional  in  all  respects  in  issue  herein ;  it  is  an  appropri¬ 
ate  exercise  of  the  right  of  Congress  to  regulate  pommerce 
among  the  several  states,  and  a  necessary  and  proper  law 
to  carry  such  power  into  execution,  the  provisions  thereof 
fully  satisfying  the  requirements  of  due  process  kinder  the 
Constitution  of  the  United  States  and  establishing  an  ad¬ 
ministrative  machinery  of  a  familiar  and  judicially  ap¬ 
proved  pattern  consistent  with  all  the  provisions  of  the 
Constitution  of  the  United  States. 
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WHEREFORE  defendants  respectfully  move  this  Hon¬ 
orable  Cohrt  that  the  Bill  of  Complaint  be  dismissed  and 
the  order  to  show  cause  vacated. 

CHARLES  FAHY 

Attorney  for  Defendants. 


65  Joint  Return 

Filed  June  29  1936 

*###***## 

To  the  Honorable,  the  Judges  of  the 
Supreme  Court  of  the  District  of  Columbia: 

Come  now  the  defendants,  J.  Warren  Madden,  John  M. 
Carmody  and  Edwin  S.  Smith,  individually  and  as  members 
of  the  National  Labor  Relations  Board,  and  file  their  joint 
return  to  the  rule  to  show  cause  issued  herein  on  the  22nd 
day  of  June,  1936,  requiring  them  to  show  cause  why  the 
preliminary  injunction  prayed  for  in  the  plaintiff’s  Bill  of 
Complaint  (hereinafter  referred  to  as  the  ‘ ‘ Bill”)  should 
not  be  granted,  and  state  that  they : 

1.  Admit  the  allegations  set  forth  in  paragraph  1  of  the 
Bill. 

2.  Admit  the  allegations  set  forth  in  paragraph  2  of  the 
Bill,  and  further  aver  that  the  official  residence  of  each  of 
the  defendants  is  in  the  District  of  Columbia. 

3.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  3  of  the  Bill. 

4.  Admit  the  allegations  contained  in  paragraph  4  of  the 
BiH. 

5.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  5  of  the  Bill,  and  further  aver  that  the  provisions  of 
the  National  Labor  Relations  Act  are  not  accurately  and 
completely  set  forth  in  said  paragraph  5,  and  respectfully 
refer  to  the  Act  for  the  provisions  thereof. 

6.  Deny  each  and  every  allegation  contained  in 

66  paragraph  6  of  the  Bill,  except  admit  that  the  Direc¬ 
tion  of  Election  by  the  National  Labor  Relations 

Board,  dated  June  11,  1936,  involves  persons  in  plaintiff’s 
plant  at  Huntington,  West  Virginia. 


I 
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7.  For  lack  of  knowledge,  deny  the  allegation^  contained 

in  paragraph  7  of  the  Bill,  and  further  aver  tha|t  the  same 
are  not  in  issue  herein.  j 

8.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  8  of  the  Bill,  except  admit  that  the  Square  Deal 
Lodge  No.  40,  Amalgamated  Association  of  Irop,  Steel  and 
Tin  Workers  of  North  America,  pursuant  to  Section  9(c) 
of  the  National  Labor  Relations  Act,  filed  a  petition  for 
investigation  and  certification,  copy  of  which  is  annexed  to 
the  Bill  as  Exhibit  B.  Defendants  respectfully  rbfer  to  said 
Exhibit  itself  for  the  contents  thereof. 

9.  Admit  the  allegations  contained  in  paragraph  9(a)  of 
the  Bill,  and  further  aver  that,  together  with  the  notice  of 
a  hearing,  there  was  served  a  copy  of  the  Rules  and  Regu¬ 
lations  of  the  Board — Series  1,  copy  of  which  is  annexed 
hereto,  marked  Exhibit  1  and  made  a  part  herebf. 

Deny  each  and  every  allegation  contained  in  paragraph 
9(b)  of  the  Bill,  and  further  aver  that  the  same  are  not  in 
issue  herein,  except  admit  that  plaintiff  appeared  specially 
at  the  hearing  and  objected  to  the  constitutions lity  of  the 
Act  generally  and  as  applied  to  the  employees  at  plaintiff’s 
Huntington  plant.  Further  answering  thereto,  defendants 
aver  that  full  opportunity  was  afforded  the  plaintiff  to 
examine  and  cross-examine  the  witnesses  at  the  hearing. 

Deny  each  and  every  allegation  contained  in  paragraph 
9(c)  of  the  Bill,  and  further  aver  that  the  same  are  not  in 
issue  herein,  except  admit  that  testimony  was  introduced 
at  the  hearing  by  counsel  for  the  Board,  by  Square  Deal 
Lodge  No.  40,  by  Employees’  Council  and  by  employees 
from  plaintiff’s  Huntington  plant.  Further  answering 
thereto,  defendants  aver  that  a  secret  ballot  taken  under 
conditions  insuring  to  employees  freedorq.  in  the  se- 
67  lection  of  their  choice  is  best  calculated  to  show  by 
whom,  if  any  one,  the  employees  desire  to  be  repre¬ 
sented;  whether  the  employees  do  or  do  not  desire  to  be 
represented  by  the  Lodge  or  the  Council  will  best  be  indi¬ 
cated  by  an  election  by  secret  ballot  held  undeif  impartial 
governmental  auspices  under  circumstances  guaranteeing 
employees  freedom  from  coercion  or  influence  of  any  kind 
in  the  making  of  their  designation. 

10.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  10  of  the  Bill,  except  admit  the  rendition  of  a  de- 
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cision  and  of  a  direction  of  election,  annexed  to  the  Bill  as 
Exhibit  D. 

11.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  11  of  the  Bill,  and  in  further  answer  thereto,  aver 
that  the  question  as  to  whether  the  plaintiff  is  or  is  not  en¬ 
gaged  in  interstate  commerce  and  whether  a  question  of 
representation  affecting  commerce  exists  among  the  em¬ 
ployees  of  the  plaintiff  is  determinable  in  the  first  instance 
by  the  National  Labor  Relations  Board,  subject  ultimately 
to  review1  by  the  Circuit  Court  of  Appeals  of  the  United 
States. 

12.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  12  of  the  Bill,  except  admit  that  the  Board  as  part 
of  its  investigation  intends  to  hold  an  election  pursuant  to 
Section  9(c)  of  the  National  Labor  Relations  Act.  Further 
answering  thereto,  defendants  aver  that  the  allegations  of 
injury  are  not  cognizable  in  equity. 

13.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  13  of  the  Bill. 

14.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  14  of  the  Bill,  except  admit  that  plaintiff  is  engaged 
in  the  manufacture  of  nickel  products  and  that  much  of 
plaintiff’s  raw  material  comes  from  outside  the  State  of 
West  Virginia  and  that  most  of  plaintiff’s  finished  products 
are  shipped  to  points  outside  the  State  of  West  Virginia. 
Further  with  respect  to  Paragraph  14  of  the  Bill,  defen¬ 
dants  aver  that  the  allegations  contained  therein  are  im¬ 
material  to  and  have  no  bearing  on  the  issues  before  this 
Court. 

15.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  15  of  the  Bill,  except  for  lack  of  knowledge  deny  that 
sales,  credits,  billings  and  all  relationships  wdth  customers 
are  handled  by  plaintiff’s  New  York  office  and  except  admit 
orders  are  sent  directly  by  the  customers  to  the  New  York 

office  of  the  plaintiff  which  issues  shipping  instruc- 
68  tions  to  the  Huntington  plant. 

16.  For  lack  of  knowledge,  deny  each  and  every 
allegation  contained  in  paragraph  16  of  the  Bill,  except 
deny  that  the  relation  of  plaintiff  to  its  employees  at  its 
Huntington  plant  is  exclusively  a  matter  of  local  concern, 
and  except  admit  that  plaintiff  employs  in  excess  of  1300 
persons  at  its  Huntington  plant. 
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17.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  17  of  the  Bill. 

18.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  18  of  the  Bill. 

19.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  19  of  the  Bill,  and  further  aver  that  the  same  are  not 
in  issue  herein  and  are  based  on  conjecture  and  speculation. 
Further  answering  thereto,  defendants  aver  that  the  allega¬ 
tions  of  injury  are  not  cognizable  in  equity. 

20.  For  lack  of  knowledge,  deny  each  and  every  allega¬ 
tion  contained  in  paragraph  20  of  the  Bill. 

21.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  21  of  the  Bill.  Further  answering  thereto,  defen¬ 
dants  aver  that  long  experience  in  labor  relations  has 
demonstrated  that  the  device  of  resolving  questions  or  dis¬ 
putes  concerning  the  representation  of  employee^  through 
the  medium  of  an  election  held  under  the  auspices  of  an 
impartial  government  agency  is  calculated  to  promote 
peace,  and  prevent  industrial  unrest  and  loss  and  damage 
to  employers,  rather  than  foment  strife. 

22.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  22  of  the  Bill,  and  further  aver  that  the  same  are 
not  in  issue  herein.  Further  answering  thereto,  defendants 
aver  that  the  right  of  the  plaintiff  to  bargain  with  its  em¬ 
ployees  or  their  representatives  collectively  or  individually, 
or  the  right  of  the  employees  to  bargain  with  the  plaintiff 
collectively  or  individually,  is  not  in  any  mannet  changed 
or  affected  by  the  holding  of  an  election  or  certification  of 
representatives.  Further  answering  thereto,  defendants 
aver  that  such  question  does  not  arise  until  after  [the  repre¬ 
sentative  or  representatives  so  certified  have  requested  the 

plaintiff  to  bargain  with  them,  none  of  which  is  in- 
69  volved  herein. 

23.  For  lack  of  knowledge,  deny  each  and  every 
allegation  contained  in  paragraph  23  of  the  Bill,  except  ad¬ 
mit  that  the  Amalgamated  Association  of  Iron,  Steel  and 
Tin  Workers  of  North  America  is  a  union  of  which  Square 
Deal  Lodge  No.  40  is  a  subordinate  lodge.  Further  answer¬ 
ing  thereto,  defendants  aver  that  the  allegations  of  injury 
are  not  cognizable  in  equity,  and  are  immaterial!  to  the  is¬ 
sues  before  this  Court. 
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24.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  24  of  the  Bill,  and  further  aver  that  the  same  are  not 
in  issue  herein.  Further  answering  thereto,  defendants 
aver  that  the  allegations  of  injury  are  not  cognizable  in 
equity.  Further  answering  thereto,  defendants  aver  that 
the  right  of  plaintiff  to  bargain  with  its  employees  or  their 
representatives  collectively  or  individually,  or  the  right  of 
the  employees  to  bargain  with  the  plaintiff  collectively  or 
individually,  is  not  in  any  manner  changed  or  affected  by 
the  holding  of  an  election  or  certification  of  representatives. 
Further  answering  thereto,  defendants  aver  that  such  ques¬ 
tion  does  not  arise  until  after  the  representative  or  repre¬ 
sentatives  so  certified  have  requested  the  plaintiff  to  bar¬ 
gain  with  them,  none  of  which  is  involved  herein. 

25.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  25  of  the  Bill. 

26.  Deny  each  and  every  allegation  contained  in  para¬ 
graph  26  of  the  Bill,  except  admit  that  the  direction  of  elec¬ 
tion  contained  in  the  decision  provides  that  an  election  by 
secret  ballot  shall  be  conducted  on  or  before  July  1,  1936. 

Defendants  further  aver  as  follows : 

27.  There  are  no  allegations  in  the  said  Bill  sufficient  to 
show  that  the  plaintiff  is  threatened  with  or  is  in  danger  of 
suffering  any  great  or  irreparable  or  immediate  injury  cog¬ 
nizable  in  equity  by  reason  of  any  matters  set  forth  in  the 
Bill. 

28.  Plhintiff  has  a  plain,  adequate  and  complete  remedy 
under  the  provisions  of  the  National  Labor  Relations  Act 

with  respect  to  any  rights  growing  out  of  the  mat- 
70  ters  and  things  alleged  in  the  Bill. 

29.  The  proceeding  before  the  Board  is  not  against 
the  plaintiff  or  its  agents  but  merely  a  proceeding  under 
Section  9(c)  of  said  Act,  conducted  in  order  that  a  fair  and 
accurate  ascertainment  might  be  made  as  to  what  repre¬ 
sentative  or  representatives  have  been  selected  by  the  em¬ 
ployees  of  plaintiff  for  the  purpose  of  collective  bargaining 
and  in  order  that  the  name  or  names  of  said  representative 
or  representatives  may  be  certified. 

30.  No  legal  right  of  the  plaintiff  is  involved  herein,  as 
the  said  proceeding  in  question  is  based  on  a  ‘ 4  Petition  for 
Investigation  and  Certification  of  Representatives  Pur- 
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suant  to  Section  9(c)  of  the  National  Labor  Relations  Act” 
and  pursuant  to  the  provisions  set  forth  in  the  Rules  and 
Regulations  of  the  Board — Series  1,  as  amended.  Said 
certification,  if  and.  when  ultimately  made,  will  merely  be 
an  announcement  of  the  name  or  names  of  the  person  or 
persons,  according  to  the  results  disclosed  by  said  investi¬ 
gation,  the  employees  have  selected  as  their  representative 
or  representatives  for  the  purpose  of  collective  bargaining. 
Plaintiff  is  in  no  way  involved  herein,  as  the  certification, 
when  ultimately  made,  represents  the  termination  of  said 
proceeding  and  involves  no  orders  or  commands  to  the 
plaintiff  or  its  officers.  The  defendants  have  nd  power  to 
issue  any  orders  in  a  proceeding  of  this  nature  held  under 
Section  9(c)  of  the  Act. 

31.  Plaintiff  is  in  no  way  threatened  with  nor  will  it 
suffer  great  or  immediate  or  irreparable  or  any  injury  by 
the  conducting  of  an  election  by  secret  ballot  or  by  the  ulti¬ 
mate  certification  of  any  representative  of  said  employees. 

32.  Under  the  terms  of  the  Act  the  taking  of  a  secret  bal¬ 
lot  or  the  certification  of  representatives  do  not  in  them¬ 
selves  have  a  legal  effect  upon  the  rights  of  the  plaintiff  to 
bargain  either  collectively  or  individually  with  |all  or  any 
of  its  employees  or  their  representatives.  The  said  certifi¬ 
cation  would  be  merely  an  announcement  to  the  parties  of 
the  person,  persons  or  organization  selected  by  the  em¬ 
ployees  in  question  as  their  collective  bargaining  represen¬ 
tative  or  representatives.  The  obligation  of  the 

71  plaintiff  under  the  Act  to  bargain  collectively  with 
the  representatives  designated  or  selected  by  a  ma¬ 
jority  of  its  said  employees  does  not  and  would  not  arise 
unless  and  until  such  representatives  first  are  selected  and 
request  such  collective  bargaining,  all  of  which  is  not  in¬ 
volved  herein. 

33.  Under  the  terms  of  the  Act  the  defendants  have  no 
authority  to  proceed  against  plaintiff  for  engaging  in  any 
unfair  labor  practice  unless  there  is  before  them  a  proceed¬ 
ing  under  Section  10  of  the  Act  entitled  ‘ 4  Prevention  of 
Unfair  Labor  Practices”  which  can  be  instituted'  only  upon 
charges  duly  filed  with  them  alleging  such  unfai  j  practices, 
as  hereinafter  described.  No  such  charge  has  been  filed 
with  the  Board. 
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34.  No  enforceable  legal  consequences  attach  to  the  said 
election  or  certification  of  representatives.  Should  such 
secret  ballot  be  taken  and  the  employees  in  the  appropriate 
bargaining  unit  indicate  their  choice  or  selection  of  repre¬ 
sentatives  for  the  purposes  of  collective  bargaining,  and  the 
said  Board  duly  certifies  the  name  or  names  of  the  repre¬ 
sentatives  so  selected,  no  enforceable  legal  consequences 
attach  to  plaintiff  by  virtue  of  said  certification  until  and 
unless  the  following  have  occurred: 

(a)  the  representatives  so  certified  request  the  plaintiff 
to  bargain  collectively  with  them  with  respect  to  rates  of 
pay,  wages,  hours  of  employment  or  other  conditions  of 
employment  of  the  said  employees; 

(b)  the  plaintiff  refuses  to  bargain  collectively  with  said 
representatives  so  certified; 

(c)  a  charge  is  filed  under  oath  and  in  writing,  pursuant 
to  Section  10  of  the  Act  and  Article  II  of  the  said  Buies  and 
Regulations  of  the  Board,  alleging  that  the  plaintiff  has 
committed  an  unfair  labor  practice  in  violation  of  Section 
8(5)  of  the  National  Labor  Relations  Act; 

(d)  after  due  consideration,  in  which  it  appears  to  the 
Regional  Director  that  a  proceeding  in  respect  thereto 
should  be  instituted,  a  formal  complaint  is  issued  by  said 
Board  through  the  appropriate  Regional  Director,  setting 
forth  therein  the  charge  or  charges,  including  the  nature 

of  the  unfair  labor  practice  as  defined  in  the  Act,  the 
72  facts  upon  which  said  charge  is  based,  and  the  facts 
upon  which  it  is  claimed  said  alleged  unfair  labor 
practice  affects  commerce; 

(e)  said  complaint  is  served  on  plaintiff  together  with  a 
notice  of  hearing,  and  such  hearing  is  held  before  a  Trial 
Examiner  designated  by  said  Board,  at  which  hearing  op¬ 
portunity  would  be  given  the  plaintiff  to  offer  testimony 
and  fully  defend  and  raise  all  objections,  constitutional, 
jurisdictional  and  otherwise; 

(f)  the  Trial  Examiner  submits  his  intermediate  report, 
to  the  Board; 

(g)  said  Board  makes  its  final  decision  in  the  record  and 
issues  its  order  thereon ;  either  dismissing  the  complaint  if 
the  allegations  thereof  are  not  sustained  or  requiring  the 
plaintiff  to  cease  and  desist  from  such  unfair  labor  practice 
affecting  commerce  in  which  it  may  be  found  to  be  engaged ; 
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(h)  application  is  made  to  the  appropriate  TJnjted  States 
Circuit  Court  of  Appeals  by  plaintiff  for  a  review  of  said 
order  under  Section  10(f)  of  the  Act  or  by  the  Board  for 
the  enforcement  thereof  under  Section  10(e)  of  the  Act,  in 
which  proceeding  before  the  Circuit  Court  of  Appeals  there 
would  be  brought  up  not  only  the  record  of  the  proceeding 
under  Section  10(b)  and  (c)  of  the  Act  but  also  the  record 
of  the  Certification  and  Investigation  by  the  Board  under 
Section  9(c)  of  the  Act,  and  in  which,  in  addition,  plaintiff 
may  raise  all  constitutional  and  jurisdictional  questions; 

(i)  said  Circuit  Court  of  Appeals  reviews  the;  case,  sus¬ 
tains  the  order  or  some  part  of  it  and  issues  its  own  order. 

That  thereafter  any  order  issued  by  the  Circuit  Court  of 
Appeals  would  be  enforceable  not  as  an  order  of  the  Board 
but  as  an  order  of  the  Circuit  Court  of  Appeals,  and  the 
enforceability  thereof  would  arise,  not  by  virtue  |of  the  pro¬ 
visions  of  the  Act  but  out  of  the  inherent  power  of  a  duly 
constituted  court  of  law  to  enforce  its  own  orders. 

35.  The  proceedings  hereinabove  described  pro- 
73  vide  a  full,  complete  and  adequate  remedy  at  law,  and 
the  said  proceeding  before  the  Circuit  Cqurt  of  Ap¬ 
peals  is  a  proceeding  at  law  in  which  the  plaintiff  has  the 
right  to  a  review  of  the  entire  proceeding  before  the  Board, 
including  rulings  upon  and  determination  of  constitutional 
and  jurisdictional  questions. 

36.  Defendants  have  not  threatened  nor  do  they  threaten 
to  make  and  issue  any  final  or  other  order  under  Section  10 
of  the  said  Act,  requiring  the  plaintiff  to  ceasq  and  desist 
from  any  unfair  labor  practice  defined  in  Sectioh  8  thereof, 
or  to  take  any  affirmative  action  to  effectuate  ^he  policies 
of  said  Act.  And  the  defendants  in  the  proceeding  now 
pending  before  them  are  without  power  to  make  any  cease 
and  desist  orders,  or  any  other  orders  directed  to  plaintiff. 

37.  Although  the  defendants,  constituting  th^  Board,  or 
any  one  of  them  as  a  member  thereof,  may  issue  a  subpoena 
or  subpoena  duces  tecum,  there  is  no  power  iq  the  defen¬ 
dants  or  any  of  them  under  the  Act  to  enforce  said  sub¬ 
poena,  and  it  further  appears  that  no  fine,  penalty,  forfeit¬ 
ure  or  legal  restraint  of  any  kind  is  incurred  by  reason  of 
contumacy  of  or  refusal  to  obey  a  subpoena  of  the  Board 
or  any  of  its  members,  that  obedience  to  a  subpoena  of  the 
Board  or  its  members  can  only  be  enforced  by  the  appropri- 
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ate  United  States  District  Court  by  an  order  for  which  due 
application  must  be  made  to  said  Court  by  the  Board,  that 
a  proceeding  under  Section  11(2)  of  the  Act  for  an  order 
requiring  obedience  to  said  subpoena  is  a  judicial  proceed¬ 
ing  within  the  meaning  of  Article  III,  Sections  1  and  2  of 
the  Constitution  of  the  United  States,  that  the  issuance  of 
such  an  order  would  be  within  the  sole  power  and  discre¬ 
tion  of  the  appropriate  United  States  District  Court  to 
which  application  must  be  made  therefor  under  said  Sec¬ 
tion,  that  the  contents  and  scope  of  said  order  would  be 
solely  within  the  discretion  of  the  said  United  States  Dis- 
trict  Court,  and  that  the  institution  of  such  a  proceeding 
is  not  threatened,  and  that  it  does  not  appear  wherein  full 
opportunity  to  be  heard  concerning  the  foregoing  would  not 
be  given  by  said  Court  to  the  plaintiff  if  such  a  proceeding 
should  be  instituted. 

38.  Defendants  or  their  agents  have  not  entered 
74  or  threatened  to  enter  in  upon  or  about  plaintiff’s 
business  and  establishment  or  other  property  of 
plaintiff  for  the  purpose  of  obtaining  any  information, 
copying  any  records,  examining  any  records,  documents  or 
other  matters  belonging  to  or  pertaining  to  plaintiff  or  its 
business. 

39.  Defendants  have  not  threatened  and  do  not  threaten 
to  prosecute  the  plaintiff  in  any  respect  involving  any  fine, 
forfeiture  or  penalty.  It  is  beyond  the  power  of  the  Board 
or  its  members  or  any  of  its  agents  under  the  terms  of  the 
Act  to  attempt  to  prosecure  or  to  prosecute  the  plaintiff  in 
any  respect  involving  any  fine,  forfeiture  or  penalty. 

40.  The  only  provision  for  any  penalty  in  the  Act  is  con¬ 
tained  in  Section  12  of  the  Act.  Defendants  or  their  agents 
have  not  claimed,  exercised  or  threatened  to  exercise  any 
power  or  authority  to  prosecute  plaintiff  criminally  under 
Section  12  of  the  said  Act.  Neither  the  defendants  nor 
their  agents  have  the  power  or  authority  to  prosecute  said 
plaintiff  under  Section  12  of  said  Act,  as  the  same  is  solely 
within  the  power  and  discretion  of  the  Attorney  General  of 
the  United  States  and  the  several  United  States  Attorneys. 
Neither  the  defendant  nor  their  agents  have  recommended 
or  requested  that  the  appropriate  criminal  enforcement  au¬ 
thorities  of  the  United  States  institute  a  prosecution  under 
said  Section  12,  nor,  upon  information  and  belief,  has  any 
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of  the  enforcement  authorities  threatened  to  institute  such 

1 

no  danger 


by  reason 


prosecution.  Plaintiff  has  not  incurred  and  is  in 
of  incurring  any  penalty  under  said  Section  12 
of  any  of  the  matters  set  forth  in  the  Bill,  nor  does  it  ap¬ 
pear  in  said  Bill  wherein  any  opportunity  to  plaintiff  to 
defend  in  any  such  prosecution,  if  any  were  brought  or 
threatened,  would  not  afford  a  plain,  adequate  and  complete 
remedy  for  the  review  and  redress  of  any  matter  of  law 
and  fact  raised  in  said  Bill  in  connection  with  tjhe  alleged 
fear  of  prosecution  under  said  Section  12  of  the  Act. 

41.  The  National  Labor  Relations  Act  affords  a  plain, 
adequate  and  exclusive  judicial  review  of  any  obligation 

of  the  plaintiff  arising  under  said  Act,  including  the 
75  obligation,  if  any  arises,  to  bargain  collectively  with 
the  representatives  designated  or  selected  by  a  ma¬ 
jority  of  its  employees  in  a  proper  bargaining  unit. 

42.  The  plaintiff  has  failed  to  resort  to  any  Of  the  rem¬ 
edies  and  has  failed  to  exhaust  the  administrative  remedies 
expressly  provided  by  the  National  Labor  Relations  Act. 
which  remedies  afford  a  plain,  adequate,  complete  and  ex¬ 
clusive  remedy  with  respect  to  any  rights  of  tpe  plaintiff 
involved  herein. 

43.  The  said  Bill  fails  to  present  a  case  or  controversy 
for  the  determination  of  this  Honorable  Court  within  the 
meaning  of  Article  III,  Sections  1  and  2  of  ^he  United 
States  Constitution. 

44.  This  proceeding  does  not  involve  an  actdal  contro¬ 
versy  within  the  meaning  and  intent  of  Section  274  (d)  of 
the  Judicial  Code  known  as  the  Federal  Declaratory  Judg¬ 
ments  Act,  in  that  there  is  no  controversy  or  justiciable 
issue  between  plaintiff  and  the  defendants,  in  that  plaintiff 
has  a  complete  and  adequate  remedy  at  law  under  the  ad¬ 
ministrative  procedure  set  up  by  said  National  Labor  Rela¬ 
tions  Act,  in  that  the  only  method  prescribed  by  law  for 
determination  of  the  matters  raised  in  the  Bill  is  set  forth 
in  the  National  Labor  Relations  Act,  which  affords  a  full, 
complete,  adequate  and  exclusive  method  for  the  determina¬ 
tion  of  said  matters,  and  in  that  any  declaratory  relief 
which  the  Court  might  grant  would  not  terminate  the  pro¬ 
ceedings  giving  rise  to  the  suit  herein;  and  under  all  the 
circumstances  in  these  premises,  in  the  exercise  of  a  sound 
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judicial  discretion,  the  Court  should  refuse  to  grant  to  the 
plaintiff  hny  relief  under  the  provisions  of  said  Federal 
Declaratory  Judgments  Act. 

45.  The  National  Labor  Relations  Act  is  valid  and  con¬ 
stitutional  in  all  respects  in  issue  herein ;  it  is  an  appropri¬ 
ate  exercise  of  the  right  of  Congress  to  regulate  commerce 
among  the  several  states,  and  a  necessary  and  proper  law 
to  carry  such  power  into  execution,  the  provisions  thereof 
fully  satisfying  the  requirements  of  due  process  under  the 
Constitution  of  the  United  States  and  establishing  an  ad¬ 
ministrative  machinery  of  a  familiar  and  judicially 

76  approved  pattern  consistent  with  all  the  provisions 
of  the  Constitution  of  the  United  States.  The  pur¬ 
pose  of  the  investigation  which  is  being  held  under  Section 
9(c)  of  the  Act  and  the  election  which  is  sought  to  be  held 
in  aid  of  such  investigation  is  to  resolve  and  determine  by 
peaceful  and  accurate  methods  the  question  of  whom  the 
employees  of  the  plaintiff  desire  to  select  as  their  repre¬ 
sentative  for  the  purpose  of  collective  bargaining  and  of 
certifying  said  representative  accordingly.  Experience  has 
shown  that  the  resolving  of  questions  of  representation  af¬ 
fecting  commerce  among  employees  tends  to  promote  in¬ 
dustrial  peace  and  harmony  and  to  eliminate  a  major  cause 
of  strikes  burdening  and  obstructing  commerce.  Whether 
or  not  this  plaintiff  is  engaged  in  interstate  commerce  and 
whether  or  not  the  question  of  representation  exists  among 
its  employees  and  whether  or  not  such  question  affects  com¬ 
merce  are  matters  which  under  the  terms  of  the  Act  have 
been  left  for  determination  in  the  first  instance  by  the  Na¬ 
tional  Labor  Relations  Board,  subject  ultimately  to  review, 
pursuant  to  the  provisions  of  said  Act,  by  the  United  States 
Circuit  Court  of  Appeals. 

46.  Large  public  interests  are  concerned  herein  and  the 
issuance  of  an  injunction  will  seriously  embarrass  the  ac¬ 
complishment  of  important  governmental  ends  and  will 
interfere  with  an  agency  of  the  government  in  the  perform¬ 
ance  of  its  duties. 

WHEREFORE,  defendants  J.  W7arren  Madden,  John 
M.  Carmody  and  Edwin  S.  Smith,  individually  and  as  mem¬ 
bers  of  the  National  Labor  Relations  Board,  respectfully 
pray  that  the  Bill  be  dismissed,  the  rule  to  show  cause  va- 
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cated,  and  for  such  other  and  further  relief  as  ^nay  be  just 
and  proper. 

J.  WARREN  MADDEN, 
Chairman  and  Member,  Na¬ 
tional  Labor  Relations  Board 
Per  CHARLES  FAHY, 

his  Attorney 

JOHN  M.  CARMOE  Y, 

Member ,  National  Labor 
Relations  Board 

EDWIN  S.  SMITH,! 

Member ,  National  Labor 
Relations  Board . 

CHARLES  FAHY 
ROBERT  B.  WATTS 
MALCOLM  F.  HALLIDAY 
Attorneys  for  Defendants. 

77  District  of  Columbia,  ss: 

John  M.  Carmcdy  being  duly  sworn,  depose^  and  says: 
That  he  is  a  member  of  the  National  Labbr  Relations 
Board  and  has  read  the  foregoing  Return  signed  by  himself 
and  his  co-defendants  and  makes  this  affidavit!  on  their  be¬ 
half  as  well  as  his  own,  that  he  knows  the  contents  of  the 
foregoing  Return,  that  the  same  are  true  except;  for  matters 
alleged  therein  on  information  and  belief,  and  as  to  those 
matters  be  believes  them  to  be  true. 

JOHN  M  CARilODY 

Subscribed  and  sworn  to  before  me  this  29th  day  of  June, 
1936 

HAROLD  Q.  WILSON 

(Seal)  Rotary  Public 

My  Commission  expires  May  15,  1941. 

Copy  received  6/29/36  by 

edmund  m.  Roland 

Atty  for  International 
Ntckel  Co.  Inc. 


70  INTERNATIONAL  NICKEL  CO.  VS.  J.  W.  MADDEN,  ET  AL. 

78  Affidavit  of  John  M.  Carmody ,  Member  of  the  Na¬ 
tional  Labor  Relations  Board ,  in  Oposition  to 
Motion  for  Preliminary  Injunction. 

Filed  June  29  1936 

*'#  #  #  *  *  #  #  # 


United  States  of  America, 

District  of  Columbia ,  ss: 

John  M.  Carmody,  being  first  duly  sworn,  deposes  and 
says  that: 

I  am  a  member  of  the  National  Labor  Relations  Board 
(referred  to  hereafter  as  the  4 ‘Board7’),  and  have  been  a 
member  thereof  since  its  inception  by  virtue  of  appoint¬ 
ment  to  said  office  by  the  President  of  the  United  States, 
with  the  advice  and  consent  of  the  Senate  of  the  United 
States. 

My  experience  in  the  field  of  industrial  and  labor  rela¬ 
tions  prior  to  appointment  to  my  present  office  has  been  as 
follows : 

1909  to  1911 — Superintendent,  Structural  Steel  Plant, 
Joseph  T.  Ryerson  and  Son,  Chicago,  Illinois,  in  charge  of 
all  production  and  labor  relations. 

1913  to  1914 — Superintendent,  American  Steel  Company, 
Havana,  Cuba,  in  charge  of  production  and  labor  relations. 

1914  to  1922 — Production  Manager,  H.  Black  Company, 
Cleveland,  Ohio,  in  charge  of  production  and  industrial 
relations. 

1922  to  1926 — Vice  President,  Davis  Coal  and  Coke  Com¬ 
pany,  Thomas,  West  Virginia,  in  charge  of  industrial  rela¬ 
tions. 

1926  to  1928 — Editor  “Coal  Age”,  McGraw-Hill  Publish¬ 
ing  Company.  New  York  City,  leading  journal  in  the  coal 
industry  and  concerned  with  industrial  and  labor  relations 
as  part  of  its  editorial  service  to  the  entire  industry. 

1928  to  1933 — Editor  “Factor  and  Industrial  Manage¬ 
ment”,  published  by  McGraw-Hill  Publishing  Com- 
79  pany,  the  leading  authority  in  the  United  States  on 
all  phases  of  industrial  management. 

1933  to  1934 — Chairman,  Bituminous  Coal  Labor  Board. 

1934  to  1935 — Member,  National  Mediation  Board. 


I 

,1 
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The  two  last  named  offices  were  by  appointment  by  the 
President  of  the  United  States  with  the  confirmation  of  the 
United  States  Senate. 

In  the  course  of  my  experience,  I  have  become  familiar 
with  the  holding  of  elections  by  employees,  and  have  di¬ 
rected  and  supervised  such  elections  on  numerous  occa¬ 
sions. 

Election  procedure  in  employee  elections  customarily  is 
very  simple.  My  experience  is  that  such  elections  have  not 
in  any  manner  interrupted  or  interfered  with  the  conduct 
of  any  employer’s  business. 

Cooperation  of  the  employer  to  the  extent  of  furnishing 
payroll  information  so  that  a  full  and  fair  list  of  those  en¬ 
titled  to  vote  may  be  prepared,  is  helpful  in  conducting  an 
impartial  employee  election.  Upon  such  a  list  being  made 
available  to  the  Government  agent  designated  to  supervise 
the  election,  the  contending  employee  organizations  usually 
agree  upon  a  list  of  eligible  voters  based  on  the  employment 
status. 

In  the  elections  which  I  have  conducted  there  is  little  or 
no  inconvenience  to  the  employers  in  the  production  of  pay¬ 
rolls.  The  preparation  of  such  a  list  of  employees  from 
the  payroll  is  a  very  simple  matter.  In  my  early  experience 
I  was  myself  a  payroll  clerk  and  am  personally  familiar 
with  the  preparation  of  payrolls  and  the  amount  of  work 
required  to  maintain  them.  Any  payroll  clerk  c^n  prepare 
the  list  required  for  the  Board  in  this  procedure  and  the 
time  consumed  is  not  long.  The  preparation  of  jthis  list  of 
employees  need  in  no  way  reveal  any  confidential  in- 
80  formation.  The  Board  is  not  interested  in  wages 
paid  these  employees  nor  in  any  other  fajct  with  re¬ 
spect  to  their  employment  except  that  they  ard  employed 
and  the  classification  of  work  which  they  perforin. 

Once  the  list  of  eligible  voters  is  either  agreed  upon  or 
otherwise  determined,  all  of  the  election  arrangements  are 
then  made  without  reference  to  the  employer,  unless  all 
parties  agree,  including  the  employer,  to  have  t}ie  election 
held  upon  the  premises  of  the  employer.  In  my  experience, 
employers  have  frequently  not  only  consented  to  have  elec¬ 
tions  held  under  the  supervision  of  an  impartial  Agency  like 
some  Government  board,  but  have  requested  thaj;  such  elec¬ 
tions  be  held  by,  and  supervised  under,  government  aus- 
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pices.  Employers  have  on  occasion  asked  Government 
agencies  to  hold  the  elections  on  their  property,  have  made 
space  available  convenient  to  the  employees,  and  have 
agreed  upon  times  convenient  to  all  parties.  In  more  re¬ 
cent  years,  however,  the  tendency  has  been  to  hold  elections 
at  some  accessible  place  of  the  premises  of  the  employer, 
in  order  to  eliminate  every  possibility  of  undue  influence 
upon  the  employee-voters  from  any  source.  Intelligent 
employers  who  on  the  basis  of  their  own  experience  have 
realized  the  importance  of  eliminating  improper  influences 
in  order  that  the  voting  employees  may  be  satisfied  with 
the  results  of  the  election,  and  in  order  that  amicable  rela¬ 
tionships  between  the  employer  and  his  employees  may  fol¬ 
low  such  an  election,  have  not  only  consented  to  the  holding 
of  an  election  under  Governmental  supervision,  but  have 
readily  further  consented  to  the  holding  of  such  an  election 
upon  non-partisan  premises,  as  for  example  a  nearby  Fed¬ 
eral  building,  city  hall  or  public  school. 

In  the  elections  which  I  have  supervised,  employees  were 
involved  ranging  in  numbers  from  40  to  8500.  In  some 
cases  where  these  elections  were  held  on  a  railroad  system, 
balloting  took  place  at  anywhere  from  one  to  forty  separate 
poihts.  The  men  who  voted  usually  were  away  from 
81  their  working  place  anywhere  from  five  to  twenty 
minutes. 

In  no  single  election  which  I  personally  supervised  has 
there  been  any  disturbance  of  any  sort,  nor  has  the  election 
in  any  way  interfered  with  the  efficiency  of  the  business  of 
the  employer  whose  employees  were  participating  in  the 
election. 

It  has  been  my  experience,  as  a  result  of  holding  these 
elections  in  various  parts  of  the  United  States,  that  work¬ 
men  accept  the  secret  ballot  as  the  fairest,  most  democratic 
and  essentially  American  method  for  resolving  disputes 
among  themselves  as  to  who  shall  represent  them,  and  this, 
particularly  when  the  election  is  supervised  by  representa¬ 
tives  of  the  United  States  Government  and  therefore  free 
from  either  employer  control  or  the  domination  of  one  or 
the  other  faction  of  the  employees. 

It  has  also  been  my  experience  that  the  determination  of 
eligible  voters  from  the  payrolls  is  best  calculated  to  insure 
a  fair  and  accurate  election  through  the  elimination  of  in- 
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eligible  voters  and  the  inclusion  of  all  eligible  dmployees. 
In  the  capacity  as  mediator  or  board  member,  it  has  been 
my  experience  on  several  occasions  to  have  both  labor  or¬ 
ganizations  contending  for  the  right  to  represent  employees 
bring  to  us,  either  by  petition  or  by  individual  Authoriza¬ 
tion,  cards  bearing  signatures  of  anywhere  frotn  60%  to 
85%  of  the  employees.  When  these  were  checked  against 
the  payroll  and  duplications  eliminated  there  wtere  found 
anywhere  from  20  to  150  men  who  have  signed  petitions  or 
authorizations  for  both  labor  organizations.  Those  men 
are  referred  to  in  labor  circles  as  “double-headers”.  WTien 
an  election  is  held,  these  men  are  required  to  choose  be¬ 
tween  these  organizations.  Our  records  of  elections  in  such 
cases  indicate  that  when  they  are  allowed  to  resort  to  a 
secret  ballot  they  make  their  own  decisions  and  no- 
82  body  knows  how  they  vote  or  which  organization 
they  finally  select,  even  though  they  had  given  their 
names  to  both.  In  addition,  it  is  from  the  payrolls  that  we 
can  best  determine  whether  the  petitions  or  authorizations 
are  from  bona  fide  members  of  the  bargaining  unit. 

Some  of  the  elections  in  which  I  have  participated  re¬ 
sulted  from  jurisdictional  disputes  between  different  unions. 
Others  have  arisen  because  an  independent  union  has 
sought  to  represent  employees  instead  of  a  so-called  com¬ 
pany  union.  As  the  supervisor  in  charge  of  these  elections, 
I  have  travelled  with  the  representatives  of  both  sides  over 
a  period  of  several  days  and  have  discussed  with  them  and 
heard  them  discuss  among  themselves  every  phase  of  the 
election  as  well  as  every  phase  of  their  relationship  to  their 
employer.  My  experience  has  demonstrated  that  the  un¬ 
certainty  as  to  who  had  the  right  to  represent  the  femployees 
has  interfered  with  efficiency  and  with  morale  in  these 
plants  where  there  was  a  dispute  as  to  representation,  and 
that  employee  elections  have  served  as  a  potenlj  factor  in 
submitting  amicable  relations  between  employe rte  and  em¬ 
ployees  for  the  industrial  conflict,  bitterness  a^id  unrest 
that  preceded  such  elections. 

It  has  also  been  my  experience  that  the  election  of  repre¬ 
sentatives  has  not  in  any  way  interfered  with  existing 
agreements,  as  the  election  involves  the  choice  of  repre¬ 
sentatives  to  act  as  agents  of  the  employees  in  negotiating 
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the  terms  of  the  agreements  and  do  not  relate  to  the  terms 
or  provisions  of  the  agreements  themselves. 

JOHN  M  CARMODY 

Subscribed  and  sworn  to  before  me  this  29th  day  of  June, 
1936. 


JOHN  E  LAWYER 

(Seal)  Notary  Public, 

District  of  Columbia 

My  commission  expires  September  8,  1939 

Copy  rec’d  6/29/36 

EDMUND  M.  TOLAND 
Atty  for  Internat’l 

1  Nickel  Co.  Inc - 


83  Affidavit  of  Hugh  L.  Kerwin,  Director  of  Concilia¬ 
tion  of  United  States  Labor  Department,  in  Opposi¬ 
tion  to  Motion  for  Preliminary  Injunction 

Filed  June  29  1936 

**#*####* 


United  States  of  America, 

District  of  Columbia,  ss: 

Hugh  L.  Kerwin,  being  first  duly  sworn,  deposes  and 
savs: 

That  he  is  the  Director  of  Conciliation  of  the  United 
States  Department  of  Labor,  having  served  in  this  capacity 
since  1917 ;  that  prior  to  that  time,  from  1915  to  1917,  he 
was  Secretary  to  the  Secretary  of  Labor  and  was  in  close 
touch  with  the  conciliation  work  of  the  Department  and 
since  1917  has  been  in  charge  of  the  Conciliation  Service 
of  the  United  States  Department  of  Labor  and  has  under 
his  supervision,  between  35  and  40  persons  designated  as 
Commissioners  of  Conciliation,  who  are  available  for  ser¬ 
vice  of  mediation  and  conciliation  throughout  the  United 
States;  that  the  Conciliation  Service  is  directly  connected 
with  the  office  of  the  Secretary  of  Labor;  that  during  the 
period  of  the  World  War,  the  affiant  was  also  Director  of 
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the  Labor  Adjustment  Service  which  included  th$  Concilia¬ 
tion  Service,  whose  function  it  was  to  work  wijh  and  co¬ 
ordinate  in  the  field  of  mediation  the  various  government 
agencies  set  up  during  the  War  to  maintain  industrial  peace. 

In  the  course  of  its  efforts  to  avert  and  settle 
84  strikes  and  in  so  far  as  possible,  eliminate  Jthe  causes 
of  industrial  unrest,  the  Conciliation  Service  has,  on 
numerous  occasions,  recommended  to  the  parties!  to  a  labor 
dispute  to  make  use  of  the  device  of  an  election  by  secret 
ballot  in  passing  on  proposals  of  settlement  or  to  decide 
disputed  questions  of  representation,  and  on  occasions  the 
Department  through  the  conciliators  on  request  ^ias  super¬ 
vised  the  holding  of  an  impartial  election  by  secrjst  ballot  to 
determine  what  representatives,  if  any,  would  lj)e  selected 
by  employees  for  the  purpose  of  collective  bargaining  with 
their  employer. 

In  the  course  of  its  experience  with  elections  in  recent 
years,  the  Department  has  conducted  or  supervised  the 
holding  of  nine  elections  upon  direct  request  of  one  of  the 
parties  to  a  labor  controversy,  in  some  instances  upon  the 
request  of  the  employer  and  in  all  such  instances  upon  the 
agreement  of  all  parties  concerned.  In  29  cases,  the  De¬ 
partment  was  requested  to  cooperate  in  the  supervision  of 
an  election  by  other  governmental  agencies,  hamely,  the 
National  Labor  Board  and  the  Petroleum  Laqor  Board. 
When  so  requested,  the  Department  assigned  ohe  or  more 
of  its  conciliators  who  personally  supervised  or  assisted  in 
the  election  and  were  responsible  to  those  Boards  for  the 
impartiality  and  fairness  of  such  elections. 

It  has  been  the  experience  of  the  Conciliatibn  Service 
that  the  holding  of  such  elections,  which  are  conducted  by 
secret  ballot,  have  not  interfered  with  the  progress  of  work 
at  the  plant  or  business  of  the  employer ;  that  in  practically 
all  instances  no  working  time  was  lost ;  that  arrangements 
were  generally  made  for  the  voting  to  take  place  during 
shifts  when  employees  were  going  to  or  leaving  work;  that 
in  those  rare  instances  when  voting  took  plae^  while  the 
worker  was  in  the  employ  of  the  company,  thi^  was  done 
when  the  particular  worker  could  be  best  spread  from  the 
operation  without  interfering  with  the  production  or  opera¬ 
tion  of  the  business,  and  in  such  instances  the  em¬ 
ployer  consented  to  this  method.  Elections  are  never  con- 
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85  ducted  on  the  premises  of  the  employer  except  with 
the  employer’s  consent. 

In  the  course  of  the  numerous  elections  conducted  by  the 
Department  or  under  its  supervision  or  in  cooperation  with 
other  agencies,  it  has  been  the  experience  of  the  Depart¬ 
ment  that  in  those  cases  where  there  was  a  dispute  between 
rival  organizations  or  groups  as  to  which  of  them  repre¬ 
sented  employees  for  the  purpose  of  collective  bargaining 
or  where  there  was  a  question  as  to  whether  employees  de¬ 
sired  any  labor  organization  or  group  to  represent  them, 
that  the  device  of  an  election  by  secret  ballot  has  been  uni¬ 
formly  helpful  in  allaying  industrial  unrest  and  in  elimi¬ 
nating  the  question  of  representation  and  thereby  clearing 
the  way  for  amicable  relations  between  employers  and  their 
employees. 

HUGH  L.  KERWIN. 
Director  of  Conciliation 

Subscribed  and  sworn  to  before  me  at  Washington,  D.  C. 
this  26th  day  of  June,  1936 

J.  C.  WATTS 

(Seal)  1  Notary  Public ,  D.  C. 

My  Commission  expires  June  14,  1939. 

Copv  rec’d  6/29/36 

I  EDMUND  M.  TOLAND 

1  Atty  for  Internatl 

Nickel  Co  Inc. 

86  Affidavit  of  John  A.  Lapp ,  Member  of  Petroleum  La¬ 
bor  Policy  Board ,  in  Opposition  to  Application  for 
Preliminary  Injunction 

Filed  June  29  1936 

*****##*# 

United  States  of  America, 

District  of  Columbia ,  ss: 

John  A.  Lapp,  being  first  duly  sworn,  deposes  and  says: 
That  he  is  a  member  of  the  Petroleum  Labor  Policy 
Board  and  has  been  a  member  of  said  Board  since  October, 
1934;  that  in  1916  he  received  his  LL.D.  from  Alfred  Uni¬ 
versity  ;  that,  between  1908  and  1918,  he  was  Director  of  the 
Legislative  Reference  Bureau  of  Indiana;  then  Director 
of  Investigations,  Ohio  Health  and  Old  Age  Commission 
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between  1918  and  1919;  Director  of  Social  Action  Depart¬ 
ment,  National  Catholic  Welfare  Conference  1919-1927; 
Head  of  Department  of  Social  Sciences  Marquette  Univer¬ 
sity,  1927-32;  Secretary,  Regional  Labor  Board,  Chicago, 
October  to  December  1933;  Chairman  of  the  Bituminous 
Coal  Labor  Board,  Division  II,  December  1933  tj>  October 
1934;  that  he  is  now  Assistant  on  Labor  Relations  to  the 
Administrator  of  the  Public  Works  Administration,  Janu¬ 
ary  1936 ;  and  that  he  is  the  author  of  a  number  of  (textbooks 
and  treatises  on  economic,  social  and  legal  problems. 

That  the  said  Petroleum  Labor  Policy  Board  yas  estab¬ 
lished  by  the  Administrator  of  the  Oil  Code,  Secre- 
87  tary  of  the  Interior,  Harold  L.  Ickes,  to  adjust  labor 
problems  and  disputes  in  the  oil  industry  [under  the 
Oil  Code. 

During  the  period  from  the  organization  of  the  Board, 
December  1933,  to  the  end  of  the  Code  in  June,j  1935,  the 
Board  handled  all  of  the  controversies  between  Employers 
and  employees  arising  in  the  oil  industry.  In  cases  in¬ 
volving  17,298  employees,  the  Board  was  calle<jl  upon  to 
determine  the  representation  of  employees  for  the  purpose 
of  collective  bargaining,  a  dispute  having  arisen  concerning 
representation  in  each  of  these  cases.  In  34  of  those  cases, 
elections  were  ordered  and  held  by  the  Board,  vfhile  in  16 
cases  involving  5,796  workers,  certifications  of  Employees 
were  made  by  the  Board  based  upon  payroll  checks  from 
records  submitted  by  the  employer ;  and  in  12  cases  involv¬ 
ing  5,464  workers,  settlement  was  effected  by  “he  Board 
without  an  election  being  required  and  without  certification. 

There  is  attached  hereto,  marked  Exhibit  “A”,  and  in¬ 
corporated  herein,  a  table  disclosing  said  record,  Vhich  said 
table  appears  in  the  Monthly  Labor  Review,  beipg  the  offi¬ 
cial  publication  of  the  United  States  Department]  of  Labor, 
Bureau  of  Labor  Statistics,  for  October  1935  (Yolume  41, 
No.  4,  Page  951,  952).  In  the  34  elections  conducted  under 
the  supervision  of  the  Board,  no  instance  of  discard  or  dis¬ 
turbance  is  recorded  in  the  records  of  the  Bosjrd  during 
the  procedure  of  holding  the  election ;  and  what  is  more  sig¬ 
nificant,  the  elections  resulted  in  the  adjustment  of  the 
labor  controversies  in  issue,  and  harmony  prevailed  be¬ 
tween  the  employer  and  the  employees  after  the  election. 
The  employers  cooperated  in  all  cases  through  burnishing 
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all  lists  of  employees  so  that  a  complete  roster  of  eligible 
employees  was  available  to  the  Board  and  thus  the  oppor¬ 
tunity  for  every  qualified  employee  to  vote  was  assured. 
Elections  were  uniformly  conducted,  with  one  or  two  ex¬ 
ceptions,  on  neutral  property  and  not  on  the  property  of 
the  employer;  the  elections  were  held  during  off  periods 
and  not  during  working  time,  that  is  to  say  employees  voted 
either  on  off-shifts  or  during  luncheon  period. 

There  is  no  instance  of  strikes  following  the  de- 
88  termination  and  certification  of  representatives  of 
employees.  The  results  were  on  the  contrary  ac¬ 
cepted  by  all  parties  when  the  final  determination  and  cer¬ 
tification  was  made  by  the  Board.  In  two  or  three  in¬ 
stances,  employers  challenged  the  entire  authority  of  the 
Board  to  require  collective  bargaining  between  employers 
and  employees  but  in  no  instance  was  there  a  failure  or  re¬ 
fusal  on  the  part  of  an  employer  to  cooperate  in  an  election. 
In  all  but  a  small  percentage  of  cases  in  which  elections 
were  held  or  certifications  made,  the  agreements  both  writ¬ 
ten  and  oral  followed  the  election  settling  the  disputes  in¬ 
volved.  These  agreements  have  meant  manifestly  a  termi¬ 
nation  of  industrial  unrest.  The  records  of  the  Board  dis¬ 
close  therefore  practically  perfect  results  from  the  method 
of  determination  of  employee  representation  by  secret 
ballot. 

My  experience  with  an  election  as  an  instrument  of  indus¬ 
trial  peace,  while  Chairman  of  the  Bituminous  Coal  Labor 
Board,  Division  II,  may  be  of  interest  to  the  Court.  An 
election  was  held  under  the  supervision  of  the  Coal  Board, 
Division  II,  at  Mark  Mine,  Mark,  Illinois;  the  mine  em¬ 
ployed  approximately  450  men;  there  was  a  bitter  conflict 
between  the  United  Mine  Workers  of  America  and  the  Pro¬ 
gressive  Miners  of  America.  The  Operator  had  previously 
operated  on  a  non-union  basis.  He  chose  to  enter  into  a 
contract  with  the  United  Mine  Workers.  No  sooner  had 
he  done  so  then  the  Progressive  Miners  of  America  struck 
and  picketed  the  mine.  A  serious  situation  developed.  The 
Governor  was  called  upon  to  send  troops,  but  instead  he 
asked  the  Bituminous  Coal  Labor  Board,  Division  II,  to  in¬ 
vestigate  the  situation  and  hold  hearings.  The  Board  held 
a  hearing  immediately  in  the  village  nearby.  The  miners 
were  still  on  strike,  the  mine  was  closed  as  the  result  of  the 
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strike;  the  feeling  between  the  factions  ran  high] ;  and  vio¬ 
lence  broke  out.  The  Board  heard  witnesses  and  [concluded 
that  the  solution  of  the  issues  would  be  reached  by  holding 
an  election  to  determine  the  representatives  of  the  miners 
for  the  purposes  of  collective  bargaining.  The  election  was 
held  on  January  17,  1934  under  the  immediate  super- 
89  vision  of  the  three  Members  of  the  Board.  Impartial 
observers,  including  the  District  Attorney,  were  in¬ 
vited  to  watch  the  proceedings.  It  was  a  very  orderly  affair. 
Four  hundred  and  sixteen  ballots  were  cast,  of  which  the 
Progressive  Miners  of  America  received  264  and  the  United 
Mine  Workers  of  America  146,  with  six  blank  a] id  spoiled 
ballots.  The  Progressive  Miners  of  America,  having  re¬ 
ceived  the  majority  of  the  votes  cast  in  the  election,  and  of 
the  workers  qualified  to  vote  in  the  election,  was  declared 
by  the  Board  to  have  the  right  under  Section  7(a)  of  the 
National  Industrial  Recovery  Act  to  represent  Ijhe  miners 
for  the  purpose  of  bargaining  collectively  with  the  Oper¬ 
ator.  Thereafter  representatives  of  the  Progressive  Min¬ 
ers  of  America  conferred  with  the  employer,  and  the  nego¬ 
tiations  resulted  in  a  termination  of  the  dispute. 

From  direct  personal  observation  of  this  controversy 
from  beginning  to  end,  I  would  say  that  the  method  of  de¬ 
termination  by  secret  ballot  proved  to  be  entirely  success¬ 
ful  in  settling  a  serious  strike  and  in  bringing  peace  in  the 
employer-employee  relationship  in  the  mine.  From  my  ex¬ 
perience,  I  attest  unqualifiedly  to  the  proposition  that  elec¬ 
tions  of  workers  by  secret  ballot  under  governmental  super¬ 
vision  is  a  peculiarly  apt  device,  where  there  is 
as  to  representation,  for  the  elimination  of  thi$  frequent 
cause  of  labor  disputes  and  industrial  unrest. 

JOHN  A.  LAPP. 


Subscribed  and  sworn  to  before  me  this  29th  d 
1936. 

JOHN  E.  LAWYE 

(Seal)  Notary  Public ,  District  of 

My  Commission  expires  September  8,  1939 
Copy  rec’d  6/29/36 — 

EDMUND  M.  TO 
Atty  for  Internet 
Nickel  Co.  Ind 
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90  EXHIBIT  “A” 

Method  of  Settlement  of  Representation  Disputes 
in  Petroleum  Industry ,  Mar.  1, 1934 ,  to  Feb.  28, 1935. 


Men 


Method  of  Settlement 

Number  of  Cases 

Involved 

All  Disputes  . 

.  62 

17,298 

Without  certification* . 

.  12 

5,464 

Certifications  based  on — 
Pav-roll  checks . 

.  16 

5,796 

Elections  . 

.  34 

6,038 

*  Cases  in  which  employees ’  choice  was  recognized  by  the 

company  without  certification  but  only  after  intervention 

bv  Petroleum  Labor  Policv  Board. 

•>  •/ 

91  Findings  of  Fact  and  Conclusions  of  Law 

Filed  July  10  1936 

*****#*•# 

In  the  above  entitled  cause  heard  before  the  undersigned 
Associate  Justice  of  the  Supreme  Court  of  the  District  of 
Columbia  sitting  in  equity  on  an  application  by  the  plain¬ 
tiff  for  an  injunction  pendente  lite  against  the  defendants, 
the  Court,  from  the  pleadings,  affidavits,  exhibits  filed  and 
arguments  of  counsel  makes  the  following  Findings  of 
Fact  and  reaches  the  following  conclusions  of  law: 

Findings  of  Fact 

1.  The  plaintiff  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Delaware, 
with  its  principal  office  at  67  Wall  Street,  New  York,  New 
York,  and  engages  in  the  manufacture,  sale  and  distribu¬ 
tion  of  nickel  products  and  has  a  manufacturing  plant 
at  Huntington,  West  Virginia. 

2.  The  defendant  J.  Warren  Madden  is  chairman  and 
member,  and  the  defendants  John  M.  Carmodv  and  Edwin 
S.  Smith  are  members  of  the  National  Labor  Relations 
Board,  appointed  by  the  President  of  the  United  States 
by  and  with  the  advice  and  consent  of  the  Senate,  pursuant 
to  the  authority  of  the  National  Labor  Relations  Act, 
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92  approved  July  5,  1935,  and  are  at  present  acting  as 
the  National  Labor  Relations  Board,  said  Board 

having  its  principal  office  in  the  District  of  Columbia. 

3.  On  November  22,  1935,  representatives  of  Square  Deal 
Lodge  No.  40,  Amalgamated  Association  of  Iron,  Steel 
and  Tin  Workers  of  North  America  filed  with  the  National 
Labor  Relations  Board  a  petition  for  investigation  and 
certification  of  representatives  of  the  production,  mainte¬ 
nance,  service  and  transportation  employees  of  plaintiff’s 
manufacturing  plant  located  at  Huntington,  West  Virginia, 
for  the  purpose  of  collective  bargaining.  The  Regional 
Director  for  the  Ninth  Region  of  the  National  Labor  Rela¬ 
tions  Board  issued  a  notice  of  hearing  for  March  12,  1936, 
which  was  adjourned  until  April  10,  1936,  an4  a  hearing 
at  that  time  was  held  and  concluded. 

4.  Thereafter,  on  June  11,  1936,  the  National  Labor  Re¬ 
lations  Board,  acting  pursuant  to  the  authority  vested  in 
it  by  Section  9(c)  of  the  National  Labor  Relations  Act 
directed  that  as  a  part  of  the  investigation  t^  ascertain 
the  representatives  for  collective  bargaining  ^n  election 
be  conducted  within  a  period  of  twenty  days  from  the  date 
of  the  direction,  under  the  supervision  of  the  Regional 
Director  for  the  Ninth  Region  among  the  employees  en¬ 
gaged  in  production,  maintenance,  service  and  transporta¬ 
tion,  who  are  paid  on  an  hourly,  piece  or  tonnage  basis, 
except  policemen,  timekeepers,  hospital  employees,  offi¬ 
cials  and  others  in  a  supervisory  position,  stenographers, 
secretaries,  the  clerks  in  the  main  office  and  those  em¬ 
ployees  who  have  resigned  or  have  been  discharged  for 
good  cause  between  March  12, 1936  and  the  date  of  election, 

to  determine  whether  or  not  they  desire  io  be  repre- 

93  sented  by  Square  Deal  Lodge  No.  40,  Amalgamated 
Association  of  Iron,  Steel  and  Tin  Workers  of  North 

America  or  by  the  Employee’s  Representation  Plan. 

5.  I  am  unable  to  find  that  the  plaintiff  will  suffer  any 
great  or  irreparable  damage  by  reason  of  the  action  of 
the  defendants  and  their  agents  in  conducting  an  election 
as  directed  by  the  defendants  among  the  employees  of  the 
plaintiff. 

Conclusion  of  Law 

1.  The  National  Labor  Relations  Act  by  its  terms  affords 


an  adequate  remedy. 


i 
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2.  Orders  of  the  National  Labor  Relations  Board  are  not 
self-executing  and  are  unenforceable  until  reviewed  by 
the  appropriate  circuit  court  of  appeals. 

3.  The  plaintiff  will  not  suffer  any  great  or  irreparable 
damage  or  injury  cognizable  in  equity  by  reason  of  any 
matter  alleged  in  the  Bill  of  Complaint. 

4.  Jurisdiction  to  review  final  orders  of  the  National 
Labor  Relations  Board  and  to  determine  constitutional 
and  jurisdictional  questions  is  vested  in  the  Circuit  Court 
of  Appeals  after  application  of  the  National  Labor  Rela¬ 
tions  Act  by  the  National  Labor  Relations  Board  and  after 
full  development  of  the  facts  in  accordance  with  the  terms 
of  the  National  Labor  Relations  Act. 

5.  In  this  proceeding  under  Section  9(c)  of  the  National 
Labor  Relations  Act,  the  National  Labor  Relations  Board 
can  enter  no  final  order  directed  to  the  plaintiff. 

6.  The  National  Labor  Relations  Act  is  not  wholly  un- 
constitutional. 

7.  The  application  for  an  injunction  pendente 
94  lite  should  be  denied,  the  rule  to  show  cause  should 
be  discharged  and  the  motion  to  dismiss  the  bill 
should  be  granted;  and  the  prayer  for  declaratory  relief 
should  be  denied. 

JESSE  C  ADKINS 

Justice 


Dated  July  10,  19 36. 

The  plaintiff  excepts  to  the  making  and  entry  of  the 
foregoing  findings  of  fact  and  conclusions  of  law  and  each 
of  them  and  said  exceptions  are  duly  noted  and  allowed. 

JESSE  C  ADKINS 

Justice 

95  Plaintiff's  Proposed  Findings  of  Fact. 

Filed  July  10  1936 
#  *  *  *  *  *  * 

Comes  now  the  plaintiff,  The  International  Nickel  Com¬ 
pany,  Inc.  and  moves  and  requests  this  Honorable  Court 
to  make  and  enter  the  following  Findings  of  Fact  and  Con¬ 
clusions  of  Law  upon  the  plaintiff’s  application  for  a  pre¬ 
liminary  injunction  pendente  lite  made  by  rule  to  show 
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executive 

York. 


cause  dated  the  22nd  day  of  June,  1936  and  on  the  motion 
of  the  defendants  to  dismiss  the  plaintiff’s  bill  of  com¬ 
plaint  : 

Findings  of  Fact 

1.  The  plaintiff,  The  International  Nickel  Company, 
Inc.,  is  a  corporation  organized  and  existing  undeif  the  laws 
of  the  State  of  Delaware,  having  its  principal 
office  at  Number  67  Wall  Street,  New  York,  New 

2.  The  defendants,  J.  Warren  Madden  and  Johb  M.  Car- 
mody  reside  in  the  District  of  Columbia.  The  defendant 
Edwin  S.  Smith  resides  at  Alexandria,  in  the  Staj:e  of  Vir¬ 
ginia. 

3.  The  President  of  the  United  States,  with  the  advice 
and  consent  of  the  Senate  of  the  United  States,  acting 
under  the  purported  authority  of  the  National  Labor  Re¬ 
lations  Act  (49  Stat.  449),  appointed  the  defendant 

96  J.  Warren  Madden  chairman  and  member  of  the 
National  Labor  Relations  Board  and  appointed  the 
defendants  John  M.  Carmody  and  Edwin  S.  SnJith  mem¬ 
bers  of  the  National  Labor  Relations  Board. 

4.  The  defendants,  at  all  the  times  hereinafter  men¬ 
tioned,  purported  to  act  as  the  said  National  Labor  Rela¬ 
tions  Board  and  under  the  purported  authority  of  the 
National  Labor  Relations  Act. 

5.  The  Direction  of  Election  hereinafter  referred  to  and 
the  proceedings  of  the  defendants,  as  the  Natioiial  Labor 
Relations  Board,  challenged  by  the  bill  of  complaint  herein 
relate  exclusively  to  plaintiff’s  plant  at  Huntingdon,  West 
Virginia,  and  to  the  employees  of  plaintiff  at  suclji  plant. 

6.  Square  Deal  Lodge  No.  40,  Amalgamated  Association 
of  Iron,  Steel  and  Tin  Workers  of  North  America  is  a 
voluntary  unincorporated  association  and  a  subordinate 
lodge  affiliated  with  Amalgamated  Association  !  of  Iron, 
Steel  and  Tin  Workers  of  North  America. 

7.  Amalgamated  Association  of  Iron,  Steel  and  Tin 
Workers  of  North  America  is  a  labor  organization,  sub¬ 
stantially  all  of  the  membership  of  which  is  drawn  from 
the  steel  industry. 

8.  The  membership  of  Square  Deal  Lodge  No.  40  is 
drawn  exclusively  from  the  production  employees  of  plain¬ 
tiff’s  plant  at  Huntington,  West  Virginia. 
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9.  On  November  22,  1935  Square  Deal  Lodge  No.  40 
filed  with  the  defendants’  agent,  the  Regional  Director  of 
the  National  Labor  Relations  Board  for  the  Ninth  Region, 
a  petition  for  election  in  the  form  annexed  to  the  bill  of 
complaint  as  Exhibit  B. 

10.  Pursuant  to  Notices  of  Hearing  issued  by  the  de¬ 
fendants’  agent,  the  Regional  Director  of  the  Ninth 

97  Region,  a  hearing  was  held  on  such  petition  on 
March  23  and  April  10,  1936,  by  a  Trial  Examiner 

designated  by  defendants. 

11.  Notice  of  such  hearing  was  given  to  Square  Deal 
Lodge  No.  40,  the  plaintiff  and  the  Employees’  Council  of 
the  Employees’  Representation  Plan  of  the  Huntington 
Works  of  The  International  Nickel  Company,  Inc. 

12.  The  plaintiff  objected  at  the  commencement  of  the 

hearing  to  the  conducting  of  the  hearing  on  the  ground 

that  the  National  Labor  Relations  Act  was  whollv  uncon- 

* 

stitutiorial  and,  in  the  alternative,  that  the  National  Labor 
Relations  Act  was  inapplicable  to,  or  was  unconstitutional 
as  applied  to  the  plaintiff,  the  Huntington  plant  of  plain¬ 
tiff,  the  employees  of  plaintiff  at  its  Huntington  plant  and 
the  relation  between  the  plaintiff  and  its  employees  at  its 
Huntington  plant. 

13.  The  objections  of  plaintiff  to  the  conducting  of  the 
hearing  were  overruled  by  the  Trial  Examiner  and  by  the 
defendants. 

14.  The  plaintiff  reserved  an  exception  to  the  Trial 
Examiner’s  ruling  that  the  National  Labor  Relations  Act 
was  not  wholly  unconstitutional. 

15.  The  Trial  Examiner  reserved  decision  upon  the  ques¬ 
tion  of  the  applicability  of  the  National  Labor  Relations 
Act  to  the  plaintiff  and  its  constitutionality  as  so  applied. 

16.  Having  stated  that  its  appearance  was  special  only 
and  having  reserved  exception  to  the  ruling  of  the  Trial 
Examiner  upon  its  objections  to  the  unconstitutionally 
of  the  Act,  plaintiff  introduced  evidence  of  the  nature  of 
its  operations  at  its  Huntington,  West  Virginia  plant,  in 

order  to  show  that  the  said  Act  was  inapplicable  to 

98  plaintiff’s  Huntington  plant,  its  employees  at  such 
plant  and  the  relations  of  plaintiff  to  such  em¬ 
ployees,  or  that  if  the  said  Act  was  so  applied,  it  was 
unconstitutional. 
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17.  The  evidence  of  the  nature  of  its  operatipns  at  its 
Huntington  plant,  introduced  by  the  plaintiff  at  [the  hear¬ 
ing,  was  substantially  identical  with  the  evidence  (presented 
to  this  court  in  the  affidavit  of  John  F.  Thompson,  sworn 
to  the  20th  day  of  June,  1936,  set  forth  in  the  bill  of  com¬ 
plaint,  and  hereinafter  more  particularly  foupd. 

18.  By  their  4  4  decision  ’  ’,  dated  June  11,  1936,  the  de¬ 
fendants  overruled  the  objections  of  the  plaintiff  to  the 
general  unconstitutionality  of  the  National  Labor  Rela¬ 
tions  Act,  and  to  the  unconstitutionality  of  said  Act  as  ap¬ 
plied  to  the  Huntington  plant  of  the  plaintiff,  and  ruled 
that  the  National  Labor  Relations  Act  did  apply  to  the 
plaintiff  and  to  the  alleged  controversy  concerning  repre¬ 
sentation  of  employees  in  the  Huntington  plajnt  of  the 
plaintiff,  which  was  stated  in  the  said  decisioh  to  have 
arisen. 

19.  On  June  11,  1936  the  defendants,  purporting  to  act 
as  the  National  Labor  Relations  Board,  issued  their  4  4  de¬ 
cision’  ’  in  the  form  annexed  to  the  bill  of  coihplaint  as 
Exhibit  D. 

20.  No  evidence  was  introduced  at  such  hearing  to  show 
that  the  existence  of  any  question  concerning  representa¬ 
tion  had  created  discontent,  unrest  and/or  bitterness  at 
the  Huntington  plant  of  plaintiff. 

21.  No  evidence  was  introduced  at  such  heariijg  to  show 
that  any  question  which  did  exist  or  might  have  arisen 
concerning  representation  of  employees  at  the  Huntington 
plant  of  plaintiff  affected  commerce  among  tie  several 

states  and/or  with  foreign  nations. 

99  22.  No  evidence  was  introduced  at  such  iearing  to 

show  that  any  question  which  did  exist!  or  might 
have  arisen  concerning  representation  of  employees  at  the 
Huntington  plant  of  plaintiff  had  any  inherent,  or  probable, 
or  actual  tendency  to  lead  to  a  labor  dispute  which  could 
or  would  or  did  burden  or  obstruct  or  impede  or  directly 
affect  commerce  among  the  several  states  and/or  with 
foreign  nations. 

23.  No  effort  was  made  by  the  defendants’  representa¬ 
tive  at  such  hearing  to  introduce  any  evidence  that  a 
question  affecting  commerce  among  the  several  states 
and/or  with  foreign  nations  had  arisen  at  the  ijiuntington 
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plant  of  plaintiff  concerning  the  representation  of  the  em¬ 
ployees  of  plaintiff  at  such  Huntington  plant. 

24.  The  Huntington  plant  of  the  plaintiff  is  a  manufac¬ 
turing  establishment. 

25.  The  plaintiff  manufactures  at  its  Huntington  plant 
rolled  nickel,  reduced  nickel,  Monel  Metal,  Inconel,  Copper- 
Nickel  and  other  nickel  bearing  alloys. 

26.  The  manufacturing  process  consists  in  the  physical 
and  chefnical  conversion  of  electrolytic  nickel  cathodes, 
nickel-copper  matte  (a  sulphur  compound  of  nickel  and 
copper  in  sulphide  form)  and  green  nickel  oxide  into 
pure  refined  nickel  and  pure  refined  nickel-copper  alloys, 
and  the  subsequent  rolling,  milling  and  processing  of  such 
pure  nickel  and  refined  copper-nickel  alloys  into  rods,  bars, 
strips,  sheets,  tubes,  wire,  welding  rod,  forgings,  special 
shapes,  reduced  nickel  and  anodes. 

27.  The  great  value  of  the  finished  products  is  derived 
from  the  manufacturing  processes  to  which  the  raw  ma¬ 
terials  are  subjected  at  the  Huntington  plant  rather  than 
from  the  value  of  the  ravr  materials  used. 

28.  The  refining  and  rolling  mill  processes  con- 
100  ducted  at  the  Huntington  plant  bring  about,  in  the 
raw  materials  and  semi-finished  products,  a  series 
of  fundamental  physical  and  chemical  changes  and  result 
in  the  production  of  products  different  in  chemical  and 
physical  properties  and  characteristics  from  any  of  the 
raw  materials  used. 

29.  The  raw  materials,  much  of  which  come  from  out¬ 
side  the  State  of  West  Virginia,  after  receipt  definitely 
come  to  rest  at  the  Huntington,  West  Virginia  plant  where 
they  or  1  intermediate  or  finished  products  manufactured 
from  them  remain  for  months  and  until  such  time  as  they 
are  shipped  out  pursuant  to  instructions  received  from  the 
New  York  office  of  the  plaintiff. 

30.  The  total  average  stocks  maintained  at  the  said 
Huntington  plant,  including  stocks  in  intermediate  and 
finished  forms  and  raw  materials  on  hand  during  1935 
approximated  twelve  times  the  average  monthly  sales  of 
Huntington  plant  products  during  the  year. 

31.  The  Huntington  plant  keeps  on  hand  approximately 
one  month’s  supply  of  raw  materials  in  advance  of  their 
use  in  manufacture. 
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32.  Most  of  the  finished  products  manufactured  at  the 
Huntington  plant  are  ultimately  shipped  to  pointy  outside 
the  State  of  West  Virginia,  but  the  sale  and  shipment  of 
the  said  finished  products  are  a  separate  operation  which 
follows  the  warehousing  of  the  finished  products. 

33.  During  1935,  warehouse  stocks  of  finished  products 
manufactured  at  the  Huntington  plant  were  maintained 
at  an  average  amount  equal  to  more  than  two  and  a  half 
times  the  average  monthly  sales  of  Huntington  pljmt  prod¬ 
ucts  for  that  year. 

34.  Neither  the  raw  materials  used  in  knanufac- 
101  ture  at  the  Huntington  plant  nor  the  products  when 
manufactured  are  transported  by  plaintiff  or  its 
employees  from  outside  of  West  Virginia  to  the  $aid  plant 
or  from  the  plant  to  points  outside  of  West  Virginia;  the 
said  transportation  is  performed  exclusively  byl  carriers 
engaged  in  the  business  of  transportation. 

35.  Sales,  credits,  billings  and  all  relationships  (with  cus¬ 
tomers  of  the  plaintiff  are  handled  by  the  plaintiff’s  New 
York  office  and  not  at  the  Huntington  plant. 

36.  Orders  are  in  all  cases  sent  directly  by  purchasers 
to  the  New  York  office  of  the  plaintiff,  which  determines 
whether  or  not  the  orders  are  to  be  accepted. 

37.  Plaintiff  employs  in  excess  of  1300  persdns  at  its 
Huntington  plant. 

38.  The  employees  at  plaintiff’s  Huntington  plant  are 
hired,  paid  and  dealt  with  by  the  plant  manager!  at  Hunt¬ 
ington. 

39.  All  of  the  services  of  the  plaintiff’s  employees  at 
its  Huntington  plant  are  rendered  in  and  about  the  said 
plant  and  wholly  wdthin  the  State  of  West  Virginia. 

40.  Each  of  the  plaintiff’s  employees  at  its  Huntington 
plant  is  working  under  an  oral  employment  contract  be¬ 
tween  the  plaintiff  and  himself;  each  of  said  contracts  is 
terminable  at  the  will  of  either  party  to  it. 

41.  Such  contract  governs  the  rates  of  pay,  wages,  hours 
of  employment  and  all  other  terms  and  conditions  of  em¬ 
ployment. 

42.  Each  of  said  contracts  was  entered  into  and  each 
has  been  and  is  to  be  performed  entirely  within  the  State 
of  West  Virginia. 

43.  The  plaintiff’s  employees  at  its  Huntingdon  plant 
are  engaged  in  and  perform  the  various  manufacturing 
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activities  referred  to  in  the  foregoing  Findings 

102  numbered  24  to  28  or  are  engaged  in  activities  di¬ 
rectly  incidental  to  such  manufacture,  such  as  plant 

maintenance  activities. 

44.  Plain  tiff’s  activities  at  its  Huntington  plant  consti¬ 
tute  local  manufacture. 

45.  Plaintiff's  employees  at  its  Huntington  plant  are 
engaged  in  local  manufacturing  service. 

46.  The  Huntington  plant  of  the  plaintiff  has  been  in 
operation  since  1922;  during  that  period  there  has  not 
been  a  single  strike  or  lock-out  at  the  said  plant. 

47.  No  strike  or  lock-out  has  been  threatened  at  the 
plaintiff’s  Huntington  plant  since  the  commencement  of 
its  operations  in  1922. 

48.  There  has  never  been  a  general  reduction  in  the 
rate  of  wages  paid  by  the  plaintiff  to  its  employees  at  its 
Huntington  plant. 

49.  There  has  never  been  a  general  lay-off  of  men  due  to 
shortage  of  work  at  plaintiff’s  Huntington  plant  nor  has 
there  ever  been  any  shut-down  of  such  plant. 

50.  Plaintiff  has  never  interfered  with  its  employees’ 
joining  or  otherwise  participating  in  labor  organizations 
of  their  own  choosing. 

51.  Plaintiff  has  never  discriminated  among  its  em¬ 
ployees  on  account  of  their  union  or  non-union  affiliations. 

52.  Plaintiff  has  recognized  and  dealt  with  representa¬ 
tives  of  its  employees’  own  choosing  for  the  purposes  of 
collective  bargaining. 

53.  Plaintiff  has  recognized  the  right  of  its  employees 
individually  to  bargain  with  it  with  respect  to  wages, 
hours  and  all  other  conditions  of  employment. 

54.  Plaintiff  has  exercised  its  own  right  to  bargain  with 
its  employees  individually  with  respect  to  wages, 

103  hours  and  conditions  of  employment. 

55.  Plaintiff  has  recognized  the  Collective  Bar¬ 
gaining  Committee  of  Square  Deal  Lodge  No.  40  as  the 
representative  of  such  plaintiff’s  employees  as  in  fact  de¬ 
sired  to  be  represented  through  the  said  Collective  Bar¬ 
gaining  Committee. 

56.  Plaintiff  has  dealt  with  the  Employees’  Council  of 
the  Employees’  Representation  Plan  as  the  representative 
of  such  of  its  employees  as  chose  to  be  represented  through 
such  Employees’  Council. 


I 
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57.  The  Employees’  Representation  Plan  was  adopted 
by  affirmative  vote  of  more  than  two-thirds  of  the  em¬ 
ployees  at  plaintiff’s  Huntington  plant  at  a  secret  election 
held  for  the  purpose  of  adopting  or  rejecting  the  Plan. 

58.  The  Employees’  Council  of  the  Employees'  Repre¬ 
sentation  Plan  has  been  chosen  for  three  successive  years 
by  secret  ballot  among  plaintiff’s  employees  in  nominations 
or  elections  in  which  over  75%  of  the  plaintiff’s  employees 
at  its  Huntington  plant  participated;  the  Employees’ 
Council  were  so  chosen  as  representatives  of  the  employees 
to  negotiate  with  the  management  with  respect  to  rates 
of  pay,  hours  of  labor  and  all  other  conditions  of  employ¬ 
ment. 

59’.  The  Employees’  Council  of  the  Employees’  Repre¬ 
sentation  Plan  actually  functions  as  a  collective  bargain¬ 
ing  agency. 

60.  A  substantial  number  of  the  employees  of  plaintiff 
at  its  Huntington  plant  are  unwilling  to  be  represented 
by  any  collective  bargaining  agency  although  thejr  prefer, 
if  they  have  to  be  represented  by  a  collective  bargaining 
agency,  to  be  represented  by  the  Employees’  Council. 

61.  Employment  conditions  at  plaintiff’s  Huntington 
plant  have  been  and  are  uniformly  harmonious. 

62.  During  the  past  twelve  months  the  j  plaintiff 
104  has  given  a  5%  general  vrage  increase  to  its  em¬ 
ployees. 

63.  Plaintiff  maintains  for  its  employees  a  cooperative 
group  insurance  plan  giving  to  its  employees  the  benefit 
of  life  insurance  at  rates  substantially  below  those  which 
they  would  otherwise  be  required  to  pay. 

64.  Plaintiff  maintains  an  old  age  retirement  and  disa¬ 
bility  program  for  all  its  employees  which  is  financed  en¬ 
tirely  by  the  plaintiff. 

65.  Plaintiff  enjoys  the  good  will  of  its  employees. 

66.  Plaintiff  enjoys  the  cooperation  and  friendly  feeling 
of  its  employees. 

67.  Plaintiff’s  employees  at  its  Huntington  plant  have 
long  worked  together  in  harmony  and  in  the  enjo;>nment  of 
mutual  good  will  and  freedom  from  disturbance. 

68.  There  has  been  neither  unrest  nor  bitterness  nor 
discontent  among  the  employees  at  the  plaintiff’s  Hunt¬ 
ington  plant. 


90  INTERNATIONAL  NICKEL  CO.  VS.  J.  W.  MADDEN,  ET  AL. 

69.  There  has  been  no  discontent,  unrest  or  bitterness 
at  the  plaintiff’s  Huntington  plant  concerning  employee 
representation. 

70.  The  good  will  toward  it  of  its  employees  at  its  Hunt¬ 
ington  plant  is  a  valuable  business  asset  of  the  plaintiff. 

71.  The  uninterrupted  operation  of  its  Huntington  plant 
depends  upon  the  plaintiff’s  retention  of  the  good  will 
toward  it  of  its  employees  at  such  plant. 

72.  The  efficient  operation  of  its  Huntington  plant  de¬ 
pends  on  the  plaintiff’s  retention  of  the  good  will  toward 
it  of  its  employees. 

73.  The  uninterrupted  operation  of  plaintiff’s  Hunting- 
ton  plant  depends  on  the  good  'will  of  plaintiff’s  employees 

at  that  plant  towmrd  one  another. 

105  74.  The  efficient  operation  of  plaintiff  Huntington 

plant  depends  on  the  good  will  toward  one  another 
of  the  plaintiff’s  employees  at  that  plant. 

75.  Any  interruption  in  the  operation  of  plaintiff’s  Hunt¬ 
ington  plant  will  result  in  damage  to  capital  equipment  and 
a  waste  br  spoiling  of  raw  materials  and  intermediate  prod¬ 
ucts  greatly  in  excess  of  $3,000. 

76.  Any  decrease  in  the  efficiency  of  the  operation  of 
plaintiff’s  Huntington  plant  will  result  in  damage  to  capital 
equipment  and  in  waste  or  spoiling  of  raw  materials  and 
intermediate  products  greatly  in  excess  of  $3,000. 

77.  The  good  vrill  toward  plaintiff  of  its  employees  at  its 
Huntington  plant  is  a  business  asset  of  incalculable  value. 

78.  The  good  will  toward  one  another  of  the  plaintiff’s  em¬ 
ployees  at  its  Huntington  plant  is  a  business  asset  of  the 
plaintiff  of  incalculable  value. 

79.  The  interposition  between  plaintiff  and  its  employees 
or  the  chosen  representatives  of  its  employees  of  a  collec¬ 
tive  bargaining  agency  designated  by  the  National  Labor 
Relations  Board  will — 

(a)  ih  fact  impair  existing  contracts  of  employment  be¬ 
tween  plaintiff  and  its  employees  at  its  Huntington  plant ; 

(b)  in  fact  impair  subsisting  employment  relationships 
between  the  plaintiff  and  its  employees  at  its  Huntington 
plant ; 

(e)  in  fact  impair  existing  collective  bargaining  relations 
subsisting  between  the  plaintiff  and  its  employees  at  its 
Huntington  plant; 
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(d)  in  fact  disrupt  the  friendly  relationships  now  existing 
between  the  plaintiff  and  its  employees  at  its  Hunt- 

106  ington  plant; 

(e)  in  fact  impair  the  good  will  and  friendly  feel¬ 
ings  of  plaintiff’s  employees  at  its  Huntington  plant  to¬ 
ward  one  another ; 

(f )  in  fact  impair  the  good  will  toward  plaintiff  of  its  em¬ 
ployees  at  its  Huntington  plant. 

80.  The  immediate  and  necessary  result  of  the  threatened 

election  directed  by  the  defendants  will  be  the  interposition 
between  plaintiff  and  its  employees  at  its  Huntington  plant 
and  the  interposition  between  the  plaintiff  and  tfhe  chosen 
representatives  of  its  employees  at  its  Huntingtqn  plant  of 
a  bargaining  agency  designated  by  the  defendants^  acting  as 
the  National  Labor  Relations  Board.  [ 

81.  In  directing  the  holding  of  the  election  uhder  their 
decision  of  June  11,  1936,  it  is  the  direct  and  avowed  pur¬ 
pose  and  intention  of  the  defendants  to  interpose  between 
the  plaintiff  and  its  employees  and  to  interpose  between  the 
plaintiff  and  the  chosen  representatives  of  its  employees 
at  its  Huntingdon  plant  an  exclusive  bargaining  agency 
designated  as  such  by  the  defendants  acting  ai  such  Na¬ 
tional  Labor  Relations  Board. 

82.  The  good  will  of  the  plaintiff’s  employees  aft  its  Hunt¬ 
ington  plant  toward  the  plaintiff  depends  on  the  knowledge 
of  such  employees  that  they  are  free  in  fact  to  bargain  with 
plaintiff  with  respect  to  wages,  hours  and  other  conditions 
of  employment  both  individually  and  through  Representa¬ 
tives  of  their  own  choosing. 

83.  The  uninterrupted  operation  of  plaintiff’s  Huntington 
plant  depends  on  non-interference  with  the  right  of  plain¬ 
tiff  to  bargain  with  its  employees  both  individually  and 
through  representatives  of  its  employees  own  chbosing  with 
respect  to  wages,  hours  and  other  conditions  of  employ¬ 
ment  at  such  Huntington  plant. 

84.  The  efficient  operation  of  plaintiff  ,s  Hunting- 

107  ton  plant  depends  on  non-interference  wiRh  the  right 
of  plaintiff  to  bargain  with  its  employee^  both  indi¬ 
vidually  and  through  representatives  of  its  employees  own 
choosing  with  respect  to  wages,  hours  and  otheij*  conditions 
of  employment  at  such  Huntington  plant. 
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85.  The  holding  of  an  election  pursuant  to  the  defen¬ 
dants  ’  decision  of  June  11,  1936  will  constitute  a  direct  in¬ 
terference  with  subsisting  contracts  of  employment  between 
the  plaintiff  and  its  employees  at  its  Huntington  plant. 

86.  The  holding  of  an  elcetion  pursuant  to  the  defen¬ 
dants’  decision  of  June  11,  1936  will  constitute  a  direct 
interference  with  subsisting  arrangements  for  individual 
bargaining  between  the  plaintiff  and  its  employees  at  its 
Huntington  plant. 

87.  The  holding  of  an  election  pursuant  to  the  defen¬ 
dants’  decision  of  June  11,  1936  will  constitute  a  direct  in¬ 
terference  with  subsisting  arrangements  for  collective  bar¬ 
gaining  between  the  plaintiff  and  such  of  its  employees  at 
its  Huntington  plant  as  have  chosen  collective  bargaining 
representatives  to  deal  with  plaintiff. 

88.  The  holding  of  an  election  pursuant  to  the  decision 
of  the  defendants  of  June  11,  1936  is  intended  by  them  to 
interfere  with  subsisting  contracts  of  employment  between 
plaintiff  and  its  employees  at  its  Huntington  plant. 

89.  The  holding  of  an  election  pursuant  to  the  decision 
of  the  defendants  of  June  11,  1936  is  intended  by  them  to 
interfere  'with  subsisting  arrangements  for  individual  bar¬ 
gaining  between  the  plaintiff  and  its  employees  at  its  Hunt¬ 
ington  plant. 

90.  The  holding  of  an  election  pursuant  to  the  de¬ 
cision  of  the  defendants  of  June  11,  1936  is  intended 

108  by  them  to  interfere  with  subsisting  arrangements 
for  collective  bargaining  between  the  plaintiff  and 
such  of  its  employees  at  its  Huntington  plant  as  have 
chosen  collective  bargaining  representatives  to  deal  with 
the  plaintiff. 

91.  The  holding  of  an  election  pursuant  to  the  decision 
of  the  defendants  of  June  11,  1936  will  introduce  into  the 
plaintiff’s  Huntington  plant  strife  between  groups  of  em¬ 
ployees  for  domination  of  employees’  representation. 

92.  The  holding  of  an  election  pursuant  to  the  defen¬ 
dants’  decision  of  June  11,  1936  will  introduce  into  the 
employer-employee  relationship  between  plaintiff  and  its 
employees  at  its  Huntington  plant  strife  over  the  selection 
of  employees’  representatives. 

93.  The  holding  of  an  election  pursuant  to  the  decision  of 
the  defendants  of  June  11,  1936  will  regardless  of  the  re- 
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suit  stir  up  electioneering,  contention,  strife,  differences 
and  ill-will  among  plaintiff’s  employees. 

94.  The  holding  of  an  election  pursuant  to  the  decision 
of  the  defendants  of  June  11,  1936  will  regardless  of  the 
result  be  destructive  of  plaintiff’s  enjoyment  of  "he  exist¬ 
ing  amicable  and  satisfactory  relationships  between  it  and 
its  employees. 

95.  The  holding  of  an  election  pursuant  to  thq  decision 
of  the  defendants  of  June  11,  1936  will  regardless  of  the 
result  decrease  the  efficiency  of  operation  of  the  plaintiff’s 
Huntington  plant. 

96.  Regardless  of  its  effect  on  the  abstract  led;al  rights 
of  the  plaintiff  and  its  employees  at  its  Huntington  plant, 
the  designation  of  the  vrinner  of  the  proposed  election  as 
the  exclusive  collective  bargaining  representative  of  plain¬ 
tiff ’s  employees  at  its  Huntington  plant  is  in  fact 

109  calculated  to  compel  plaintiff  to  recognize  the  win¬ 
ner  of  such  election  as  the  exclusive  bargaining 
representative  of  its  employees  at  its  Hunting ;on  plant 
for  the  reason  that  failure  to  recognize  the  desigiiee  of  the 
defendants  as  the  exclusive  bargaining  representative  of 
its  employees  will  result  in  plaintiff’s  being  chajrged  and 
stigmatized  by  the  defendants  as  a  person  guilty  pf  an  un¬ 
fair  labor  practice. 

97.  To  be  charged  by  the  defendants  with  beiing  guilty 
of  an  unfair  labor  practice  will  lose  to  the  plaintiff!  the  good 
will  toward  it  of  its  employees. 

98.  To  be  charged  by  the  defendants  with  being  guilty  of 
an  unfair  labor  practice  will  lose  to  the  plaintiff  the  esteem, 
confidence  and  good  will  of  its  customers  and  the  public. 

99.  The  holding  of  an  election  pursuant  to  the  decision 
of  the  defendants  of  June  11,  1936  will  involve  th^  plaintiff 
in  expense,  dislocation  of  its  business,  and  preju<jlice  to  its 
interests  of  property  and  contract. 

100.  Amalgamated  Association  of  Iron,  Steel 
Workers  of  North  America,  of  which  Square  Deal  Lodge 
No.  40  is  a  subordinate  lodge  or  local,  is  primarily  a  steel 
union. 

101.  Labor  relations  in  the  steel  industry  ar^  notably 
turbulent  and  unsatisfactory. 

102.  Amalgamated  Association  of  Iron,  Steel 
Workers  of  North  America  has  been  engaged  a: 
engaged  in  constant  and  widely  publicized  strife 
ployers  in  the  steel  industry. 


and  Tin 
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103.  Amalgamated  Association  of  Iron,  Steel  and  Tin 
Workers  of  North  America  has  been  and  is  now  engaged 
in  open  strife  with  unorganized  labor  and  independent  labor 
organizations  in  the  steel  industry. 

104.  The  nickel  industry  differs  widely  from  the 

110  steel  industry  in  the  nature,  extent  and  magnitude 
of  its  operations. 

105.  The  nickel  industry  unlike  the  steel  industry  has 
been  free  of  disputes,  strikes  and  industrial  and  labor 
strife. 

106.  The  attempt  of  Amalgamated  to  proselyte  among 
plaintiff’s  employees  at  its  Huntington  plant  and  to  be¬ 
come  the  exclusive  bargaining  representative  of  plaintiff’s 
employees  will  embroil  plaintiff’s  Huntington  plant  and  its 
employees  at  such  plant  in  the  turmoil  of  the  steel  indus¬ 
try. 

107.  The  attempt  of  the  Amalgamated  to  become  the  ex¬ 
clusive  bargaining  representative  of  plaintiff’s  employees 
at  its  Huntington  plant  will  under  the  constitution  of  the 
Amalgamated  Association  requiring  that  only  a  regularly 
adopted  scale  of  wages  of  that  Association  be  recognized 
in  any  mill  lead  to  the  making  of  demands  in  the  nickel  in- 
dustrv  common  to  those  which  are  made  in  the  steel  in- 
dustry  notwithstanding  the  divergence  in  the  problems  and 
conditions  of  these  two  industries. 

108.  The  defendants  intend  to  and  will  unless  restrained 
proceed  through  their  agent  the  Regional  Director  of  the 
Ninth  Region,  to  hold  an  election  among  plaintiff’s  em¬ 
ployees  at  its  Huntington  plant  forthwith  or  as  soon  as 
they  can  conveniently  proceed. 

109.  Plaintiff  has  not  denied  the  right  of  employees  to 
organize. 

110.  Plaintiff  has  not  refused  to  accept  the  procedure  of 
collective  bargaining. 

111.  Plaintiff’s  employees  at  its  Huntington  plant 

111  possess  full  freedom  of  association. 

112.  Plaintiff’s  employees  at  its  Huntington  plant 
possess  actual  liberty  of  contract. 

113.  The  refusal  by  plaintiff  to  recognize  and  deal  with 
any  employee  representative  for  collective  bargaining  pur¬ 
poses  who  does  not  in  fact  represent  all  of  plaintiff’s  em¬ 
ployees  at  its  Huntington  plant  as  the  exclusive  bargaining 
representative  of  all  of  the  employees  at  plaintiff’s  Hunt- 
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ington  plant  has  not  led  to  a  strike  or  strikes  or  any  other 
form  of  industrial  strife  or  unrest. 

114.  In  the  absence  of  an  election  and  designation  of  ex¬ 
clusive  bargaining  representatives  by  the  National  Labor 
Relations  Board,  the  refusal  by  plaintiff  to  recognize  and 
deal  with  any  employee  representative  for  collective  bar¬ 
gaining  purposes  who  does  not  in  fact  represent  all  of 
plaintiff’s  employees  at  its  Huntington  plant  a^  the  ex¬ 
clusive  bargaining  representative  of  all  of  the  employees 
at  plaintiff’s  Huntington  plant  is  not  reasonably  likely  to 
lead  to  a  strike  or  strikes  or  any  other  form  of  industrial 
strife  or  unrest. 


112 


Conclusions  of  Laiv 


I.  The  matter  in  controversy  in  this  suit  exceeds  exclu¬ 
sive  of  interest  and  costs  the  sum  or  value  of  $3,000. 

II.  This  suit  is  one  arising  under  the  Constitution  and 
Laws  of  the  United  States  in  that  it  brings  directly  in  ques¬ 
tion  the  constitutional  validity,  the  interpretation  and  the 
enforcements  of  the  National  Labor  Relations  Act,  Pub¬ 
lic  No.  198,  74th  Congress,  First  Session,  Chapter  372; 
(49  Stat.  449)  approved  July  5,  1935. 

III.  Plaintiff’s  activities  at  its  Huntington,  ^Test  Vir¬ 
ginia  plant  constitute  as  a  matter  of  law  local  aWd  intra¬ 
state  manufacture. 

IV.  The  service  of  plaintiff’s  employees  at  its 
ton,  West  Virginia  plant  constitutes  as  a  matt^ 
local  and  intrastate  service  and  employment. 

V.  Plaintiff’s  manufacturing  operations  at  its 


ton,  West  Virginia  plant  are  not  interstate  comiperce. 


Hunting- 
of  law 


Hunting- 


VI.  Plaintiff’s  activities  at  its  Huntington,  West  Vir¬ 
ginia  plant  do  not  •  constitute  a  continuous  flow  of  trade, 
traffic  and  commerce  among  the  several  states  an^/or  with 
foreign  nations. 

VII.  Plaintiff’s  manufacturing  operations  at  its  Hunt¬ 
ington,  West  Virginia  plant  do  not  constitute  a  continuous 
flow  of  trade,  traffic  and  commerce  among  the  several  states 
and/or  with  foreign  nations. 

VIII.  The  totality  of  the  activties  of  the  plaintiff  at  its 
Huntington  plant  in  which  the  employees  of  the  plaintiff 
at  its  Huntington  plant  are  engaged  does  not  constitute  in¬ 
terstate  commerce  and/or  commerce  with  foreign  na¬ 
tions. 
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IX.  The  totality  of  the  activities  of  the  plaintiff 

113  at  its  Huntington  plant  in  which  the  employees  of 
the  plaintiff  at  its  Huntington  plant  are  engaged 

does  not  constitute  a  continuous  flow  of  trade,  traffic  and 
commerce  among  the  several  states  and/or  with  foreign 
nations. 

X.  The  relation  of  plaintiff  to  its  employees  at  its 
Huntington  plant  is  not  interstate  commerce  or  commerce 
with  foreign  nations. 

XI.  The  relation  of  plaintiff  to  its  employees  at  its  Hunt¬ 
ington  plant  is  a  local  and  intrastate  relationship. 

XII.  The  relationship  of  plaintiff  to  its  employees  at  its 
Huntington  plant  is  exclusively  a  matter  of  state  concern. 

XIII.  The  relationship  of  plaintiff  to  its  employees  at 
its  Huntington  plant  is  governed  by  the  law  of  the  State 
of  West  Virginia. 

XIV.  The  employment  relations  subsisting  between  the 
ployees  at  its  Huntington  plant  as  the  exclusive  bargaining 
directly  affect  commerce  among  the  several  states  and/or 
with  foreign  nations. 

XV.  The  employment  relations  subsisting  between  the 
plaintiff  and  its  employees  at  its  Huntington  plant  do  not 
burden  commerce  among  the  several  states  and/or  with 
foreign  nations. 

XVI.  The  employment  relations  subsisting  between  the 
plaintiff  and  its  employees  at  its  Huntington  plant  do  not 
obstruct  commerce  among  the  several  states  and/or  with 
foreign  nations. 

XVIlJ  The  employment  relations  subsisting  between  the 
plaintiff  and  its  employees  at  its  Huntington  plant  do  not 
burden  or  obstruct  the  free  flow  of  commerce  among 
the  several  states  and/or  with  foreign  nations. 

114  XVIII.  The  employment  relations  subsisting  be¬ 
tween  the  plaintiff  and  its  employees  at  its  Hunting- 

ton  plant  do  not  occur  or  exist  in  the  course  or  the  cur¬ 
rent  or  the  flow  of  commerce  among  the  several  states 
and/or  with  foreign  nations. 

XIX.  The  employment  relations  subsisting  between  the 
plaintiff  and  its  employees  at  its  Huntington  plant  are  not 
an  integral  part  of  the  operations  of  instrumentalities  of 
commerce  among  the  several  states  and/or  with  foreign 
nations. 

XX.  No  question  affecting  commerce  among  the  several 
states  and/or  with  foreign  nations  has  arisen  concerning 
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the  plain- 
plant  are 


the  representation  of  employees  at  the  Huntington,  West 
Virginia  plant  of  the  plaintiff. 

XXI.  Regardless  of  the  accuracy  of  the  foregoing  con¬ 
clusions  numbered  III  to  XX  inclusive,  there  is  grave 
doubt  that  any  of  the  matter  therein  referred  to  constitute 
or  are  in  the  flow  or  current  of  commerce  among  the  several 
states  and/or  with  foreign  nations  or  that  they,  if  uncon¬ 
trolled,  would  or  could  tend  directly  to  affect,  obstruct  or 
burden  commerce  among  the  several  states  and/or  with 
foreign  nations  or  that  they  can  be  regulated  by  the  Con¬ 
gress  of  the  United  States  under  the  power  to  regulate 
commerce  among  the  several  states  and  with  foreign  na¬ 
tions. 

XXII.  The  contracts  of  employment  between 
tiff  and  each  of  its  employees  at  its  Huntington 
property  of  which  the  plaintiff  may  not  be  deprived  with¬ 
out  due  process  of  law. 

XXIII.  The  right  of  the  plaintiff  to  bargain  with  its 
employees  at  its  Huntington  plant  individually  with 
respect  to  hours,  wages  and  other  conditions  of  em- 
115  ployment  is  a  liberty  of  which  the  plaintjiff  cannot 
be  deprived  without  due  process  of  law. 

XXIV.  The  right  of  the  plaintiff  to  bargain  With  collec¬ 
tive  bargaining  representatives  of  its  employees  a \  its  Hunt¬ 
ington  plant  chosen  by  any  group  of  such  employees  is  a 
liberty  of  which  the  plaintiff  cannot  be  deprived  without 
due  process  of  law. 

XXV.  The  National  Labor  Relations  Act  deprives  the 
plaintiff  without  due  process  of  law  of  the  property  and 
liberty  described  in  Conclusions  numbered  XXII  to  XXTV 
inclusive  for  the  reason  that  it  is  arbitrary  and  Capricious. 

XXVI.  The  National  Labor  Relations  Act  deprives  the 
plaintiff  without  due  process  of  law  of  the  property  and 
liberty  described  in  Conclusions  numbered  XXIlj  to  XXIV 
inclusive  for  the  reason  that  it  is  not  a  measure  Reasonably 
related  to  a  lawful  legislative  purpose. 

XXVII.  The  National  Labor  Relations  Act  deprives  the 
plaintiff  without  due  process  of  law  of  the  property  and 
liberty  described  in  Conclusions  numbered  XXII  to  XXIV 
inclusive  for  the  reason  that  no  public  interest  in  health, 
safety,  morals  or  the  common  welfare,  justifies  the  method 
or  extent  of  regulation  of  the  employment  relation  pro¬ 
posed  by  the  said  National  Labor  Relations  Act. 
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XXVIII.  The  National  Labor  Relations  Act  deprives  the 
plaintiff  without  due  process  of  law  of  the  property  and 
liberty  described  in  Conclusions  numbered  XXII  to  XXIV 
inclusive  for  the  reason  that  the  said  National  Labor  Re¬ 
lations  Act  is  not  reasonably  related  to  the  promotion  of 
any  public  interest  in  health,  safety,  morals  or  the  com¬ 
mon  welfare. 

XXIX.  Regardless  of  the  accuracy  of  the  forego- 

116  ing  Conclusions  numbered  XXII  to  XXVIII,  there 
is  grave  doubt  that  the  Congress  of  the  United  States 

can  consistently  with  the  Fifth  Amendment  to  the  Consti¬ 
tution  of  the  United  States  exercise  the  legislative  powers 
assumed  to  be  exercised  in  the  National  Labor  Relations 
Act. 

XXX.  The  National  Labor  Relations  Act  constitutes  an 
unlawful  delegation  to  the  National  Labor  Relations  Board 
of  legislative  powers  exclusively  vested  by  the  Constitution 
in  the  Congress  of  the  United  States  and/or  in  the  legis¬ 
latures  of  the  several  states  if  such  legislative  powers  exist 
at  all. 

XXXI.  The  National  Labor  Relations  Act  unlawfully 
delegates  to  exclusive  bargaining  representatives  to  be 
designated  by  the  National  Labor  Relations  Board  legis¬ 
lative  powers  vested,  if  vested  anywhere,  in  the  Congress 
of  the  United  States  or  in  the  legislatures  of  the  several 
states  to  regulate  and  control  hours,  wages  and  other  con¬ 
ditions  of  the  employment  relation. 

XXXII.  Regardless  of  the  accuracy  of  the  foregoing 
Conclusions  numbered  XXX  to  XXXI,  there  is  grave  doubt 
that  the  Congress  of  the  United  States  can  delegate  to  the 
National  Labor  Relations  Board  or  to  the  exclusive  bar¬ 
gaining  representatives  designated  by  the  National  Labor 
Relations  Board  the  powers  and  rights  which  it  has  pur¬ 
ported  to  delegate  to  and  confer  upon  them  by  the  said 
National  Labor  Relations  Act. 

XXXIII.  Regardless  of  the  validity  of  the  National  La¬ 
bor  Relations  Act  and  Section  9  thereof  if  limited  to  ques¬ 
tions  affecting  commerce  arising  concerning  the  represen¬ 
tation  of  employees,  the  said  Act  and  Section  9  thereof 
are  in  the  circumstances  exhibited  by  the  Bill  of  Complaint 
herein  unconstitutional  as  appplied  to  the  plaintiff 

117  and  its  relation  to  its  employees  at  its  Huntington 
plant  for  the  reason  that 

(a)  as  so  applied  they  are  not  a  sustainable  regulation 
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of  commerce  among  the  several  states  and/or  with  foreign 
nations  but  are  a  regulation  of  wholly  intrastate  I  and  local 
matters ;  and/or 

(b)  as  applied  to  the  plaintiff  and  its  relation  £o  its  em¬ 
ployees  at  its  Huntington  plant,  it  deprives  the  plaintiff  of 
liberty  and  of  property  without  due  process  of  law. 

XXXIV.  The  National  Labor  Relations  Act  |is  uncon¬ 
stitutional  in  that  it  contravenes  the  Fourth,  Seventh, 
Ninth  and  Thirteenth  Articles  of  Amendment  to  the  Con¬ 
stitution  of  the  United  States. 

XXXV.  The  defendants  acting  as  the  National  Labor 
Relations  Board  were  without  jurisdiction  of  any  question 
concerning  the  representation  of  employees  at  plaintiff’s 
Huntington  plant  which  may  there  have  arisen  by  reason 
of  the  acts  and  conduct  of  Square  Deal  Lodge  No.  40, 
Amalgamated  Association  of  Iron,  Steel  and  Tin  Workers 
of  North  America,  or  in  any  other  wise. 

XXXVI.  The  acts  and  conduct  of  the  defendants  and  of 
their  agents,  employees  and  representatives  purporting  to 
act  in  pursuance  of  authority  granted  to  them  by  the  Na¬ 
tional  Labor  Relations  Act  are  so  far  as  relates  to  the 
plaintiff  and  to  its  employees  at  its  Huntington,  West  Vir¬ 
ginia  plant  and  to  its  relations  with  its  employees  at  its 
Huntington,  West  Virginia  plant  without  authority  of  law. 

XXXVII.  The  holding  of  an  election  pursuant  to  the 
decision  of  the  defendants  of  June  11,  1936  will  inflict 
grave  and  irreparable  injury  and  damage  upon  the 
118  plaintiff. 

XXXVIII.  By  reason  of  the  facts  found  in  Find- 
ings  of  Fact  Numbered  65  to  108,  both  inclusive^  the  hold¬ 
ing  of  an  election  pursuant  to  the  decision  of  [the  defen¬ 
dants  of  June  11,  1936,  will  inflict  grave  and  irreparable 
injury  and  damage  upon  the  plaintiff. 

XXXIX.  The  holding  of  an  election  pursuant  to  the 
decision  of  the  defendants  of  June  11,  1936  will  if  carried 
out  constitute  a  tort  to  the  plaintiff  by  interfering  with 
subsisting  contracts  of  employment,  by  interfering  with 
subsisting  arrangements  for  individual  bargaining  with 
respect  to  wages,  hours  and  other  conditions  of  employ¬ 
ment,  and  by  interfering  with  subsisting  arrangements  for 
collective  bargaining  between  the  plaintiff  and  representa¬ 
tives  of  plaintiff’s  employees  own  choosing. 

XL.  The  holding  of  an  election  pursuant  to  tpe  decision 
of  the  defendants  of  June  11,  1936  will  constitute  an  un- 
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lawful  and  unwarranted  invasion  of  the  constitutional 
rights  of  the  plaintiff. 

XLI.  The  damage  to  the  plaintiff  from  the  unlawful  in¬ 
vasion  of  its  constitutional,  contract  and  property  rights 
by  the  holding  of  an  election  pursuant  to  the  decision  of 
the  defendants  of  June  11,  1936  cannot  be  adequately  mea¬ 
sured  or  compensated  by  any  action  at  law. 

XLII.  Plaintiff  has  no  remedy  at  law. 

XLIII.  Plaintiff  has  no  plain,  complete  and  adequate 
remedy  at  law. 

XLIV.  Plaintiff  has  no  remedv  under  the  terms  of  the 
National  Labor  Relations  Act  by  appeal  from  or  other 
judicial  review  of  a  mandate  directing  an  election  to  be 
held  among  its  employees  for  the  purpose  of  ascertaining 
representatives  to  be  designated  for  the  purposes  of 
119  collective  bargaining  by  the  majority  of  the  em¬ 
ployees  in  the  collective  bargaining  unit. 

XLV.  The  plaintiff  is  entitled  to  have  a  declaratory 
judgment  upon  the  final  hearing  of  this  cause  concerning 
the  rights  of  the  parties  under  and  in  respect  of  the  Na¬ 
tional  Labor  Relations  Act  and  its  applicability  to  the 
plaintiff. 

XLVI.  The  Bill  of  Complaint  states  sufficient  facts  to 
constitute  a  valid  cause  of  action  in  equity  against  the 
defendants. 

XLVII.  The  motion  to  dismiss  the  Bill  of  Complaint 
should  be  denied. 

XL VIII.  A  temporary  injunction  should  issue  restrain¬ 
ing  and  enjoining  the  defendants  individually  and  as  mem¬ 
bers  of  the  National  Labor  Relations  Board  and  each  of 
them  and  their  employees,  assistants,  agents  and  repre¬ 
sentatives  and  each  of  them  from  holding  or  causing  to 
be  held  an  election  pursuant  to  the  National  Labor  Rela¬ 
tions  Act  among  the  employees  of  the  plaintiff  at  its  Hunt¬ 
ington  plant  until  the  final  hearing  and  determination  of 
this  cause. 

Dated,  July  10,  1936. 

SULLIVAN  &  CROMWELL 
By:  DAVID  W.  PECK 
EDMUND  M.  TOLAND 
EDMUND  M.  TOLAND 
1  HENRY  S.  WINGATE 

Attorneys  for  Plaintiff 
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Receipt  of  a  copy  of  the  foregoing  request  of  the 

120  plaintiff  for  Findings  of  Facts'  and  Conclusions  of 
Law  is  hereby  acknowledged  this  9  day  of  tfuly,  1936. 

CHARLES  FA^Y 
By  WM  R  WALSH 
Attorneys  for  Defendants 

The  plaintiff  excepts  to  the  refusal  of  the  Court  to  make 
and  enter  the  foregoing  Findings  of  Fact: 
and  the  foregoing  Conclusions  of  Law: 
and  each  of  them ;  and  the  said  exceptions  are  hereby  duly 
noted  and  allowed. 

JESSE  C.  ADKINS 

Justice 

July  10,  1936. 

121  Decree  Denying  Application  for  Injunction  Pen¬ 

dente  Lite  and  Granting  Motion  to  Dismiss , 
Dismissing  Bill  of  Complaint  ana  Denying 
Prayer  for  Declaratory  Judgment. 


Filed  July  10  1936 
*  *  #  #  # 


This  cause  came  on  to  be  heard  upon  plaintiff ’s  appli¬ 
cation  for  an  injunction  pendente  lite,  upon  a  rule  to  show 
cause  why  an  injunction  pendente  lite  should  not  be 
granted,  upon  a  verified  bill  of  complaint  with  exhibits 
thereto  and  affidavits,  upon  the  joint  return  of  defendants 
to  the  rule  to  show  cause  and  affidavit,  upon  defendants’ 
motion  to  dismiss  the  bill  of  complaint  and  upon  argument 
by  counsel  and  thereupon  after  due  consideration,  it  is 
ORDERED,  ADJUDGED  AND  DECREED: 

(1)  That  the  application  for  an  injunction  pepdente  lite 
be  and  it  hereby  is  denied; 

(2)  The  prayer  for  a  declaratory  judgment  be  and  it 
hereby  is  denied; 

(3)  The  rule  to  show  cause  heretofore  entered  herein 
be  and  it  hereby  is  discharged; 

(4)  The  motion  to  dismiss  the  bill  of  complani;  be  and  it 
hereby  is  granted ;  and 

(5)  The  bill  of  complaint  be  and  it  hereby  is  dis- 
122  missed  with  costs. 

JESSE  C  ADKINS 

Justice. 
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Dated  July  10,  1936. 

Exception  of  the  plaintiff  is  hereby  noted  to  the  entry  of 
the  above  decree  and  to  each  and  every  part  thereof  and 
to  so  much  thereof  as  refuses  any  of  the  relief  herein 
prayed  by  the  plaintiff,  and  the  plaintiff,  by  its  attorneys, 
in  open  court,  petition  for  and  note  an  appeal  from  the 
above  decree  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  on  this  10th  day  of  July,  1936, 
which  appeal  is  hereby  granted  and  noted;  whereupon,  the 
maximum  undertaking  for  costs  is  hereby  fixed  at  One 
Hundred  dollars  ($100.00)  with  leave  to  deposit  the  sum  of 
Fifty  dollars  ($50.00)  with  the  Clerk  in  lieu  thereof. 

JESSE  C  ADKINS 

Justice . 


Memorandum 


July  10  1936. 

$50.  deposited  in  lieu  of  bond  on  appeal. 


123  Waiver  of  Citation  on  Appeal 

Filed  July  11  1936 

****** 

The  plaintiff,  International  Nickel  Co.  Inc.,  having  peti¬ 
tioned  for  and  noted  an  appeal  in  open  court  from  the  de¬ 
cree  of  the  Court  entered  July  10th,  1936,  to  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  on 
the  10th  day  of  July,  1936,  the  undersigned  counsel  for  the 
defendants  hereby  waives  the  service  of  citation  upon  the 
defendants. 

CHARLES  FAHY 
By  MALCOLM  F.  HALLIDAY 
Attorney  for  Defendants. 


124  Assignments  of  Error 

Filed  Julv  11  1936 

****** 

Comes  now  the  plaintiff,  The  International  Nickel  Com¬ 
pany,  Inc.,  by  its  attorneys,  and  files  the  following  assign- 
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ments  of  error  upon  which  it  will  rely  in  the  prosecution 
of  the  appeal  herein  from  the  decree  of  this  Cojirt  dated 
and  entered  July  10,  1936,  and  says  that  in  the  record  and 
proceedings  and  in  the  decree  entered  in  the  above  en¬ 
titled  cause  on  July  10,  1936  there  is  error  in  the  following 
respects : 

I.  The  Court  erred  in  overruling,  denying  and  failing 
and  refusing  to  grant  plaintiff’s  application  for  a  pre¬ 
liminary  injunction  as  prayed. 

II.  The  Court  erred  in  failing  and  refusing  td  grant  to 
plaintiff  and  in  not  issuing  a  preliminary  injunction  as 
prayed. 

III.  The  Court  erred  in  failing  and  refusing  tq  grant  to 
plaintiff  and  in  not  issuing  a  permanent  injunction  as 
prayed. 

IV.  The  Court  erred  in  granting  and  in  failing 
125  and  refusing  to  deny  defendants’  motion  to  dismiss 
plaintiff’s  bill  of  complaint. 

V.  The  Court  erred  in  dismissing  the  plaintiff’s  bill  of 
complaint. 

VI.  The  Court  erred  in  making  and  in  not  refusing  to 
make  its  finding  of  fact  No.  2.  Said  finding  constitutes  in 
part  a  conclusion  of  law  and  is  erroneous  in  l^w,  is  not 
supported  by  and  is  contrary  to  the  pleadings  arid  the  evi¬ 
dence  and  is  erroneous  in  fact  and  inconsistent  with  the 
facts  found  and  not  denied,  in  that  it  assumes  the  consti¬ 
tutional  validity  of  the  National  Labor  Relation^  Act,  ap¬ 
proved  July  5,  1935  (49  Stat.  449). 

VII.  The  Court  erred  in  making  and  in  not  refusing  to 
make  its  finding  of  fact  No.  3.  Said  finding  in|  part  con¬ 
stitutes  a  conclusion  of  law  and  is  erroneous  in  law,  is  not 
supported  by  and  is  contrary  to  the  pleadings  and  the  evi¬ 
dence  and  is  erroneous  in  fact  and  inconsistent  with  the 
facts  found  and  not  denied,  in  that  the  said  finding  states 
that  the  petition  of  Square  Deal  Lodge  No.  40,  Amalga¬ 
mated  Association  of  Iron,  Steel  and  Tin  Worker^  of  North 
America  was  a  petition  for  investigation  and  certification 
of  representatives,  whereas  the  said  petition  was  entitled 
and  was  a  petition  for  election. 

VIII. .  The  Court  erred  in  making  and  in  not  refusing  to 
make  its  finding  of  fact  No.  4.  Said  finding  constitutes  in 
part  a  conclusion  of  law  and  is  erroneous  in  lkw,  is  not 
supported  by  and  is  contrary  to  the  pleadings  arid  the  evi- 
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dence  and  is  erroneous  in  fact  and  inconsistent  with  the 
facts  found  and  not  denied,  in  that  the  said  finding  states 
that  the  National  Labor  Relations  Board  acted  pur- 

126  suant  to  the  authority  vested  in  it  by  Section  9  (c) 

of  the  National  Labor  Relations  Act  and  thereby 

assumed  the  constitutional  validitv  of  the  National  Labor 

•/ 

Relations  Act  and  its  validity  as  applied  to  plaintiff  and 
the  labor  relations  of  plaintiff  and  its  employees  at  its 
Huntington  plant  and  that  a  question  affecting  commerce 
among  the  several  States  and  with  foreign  nations  had 
arisen  concerning  the  representation  of  the  employees  of 
the  plaintiff  at  its  Huntington  plant. 

IX.  The  Court  erred  in  making  and  in  not  refusing  to 
make  the  finding  of  fact  No.  5  and  in  each  and  every  part 
thereof  severally;  and  in  failing  and  refusing  to  find  and 
hold  and  rule  to  the  contra ry.  Said  finding  and  each  and 
every  part  thereof  severally  constitutes  in  whole  or  in  part 
a  conclusion  of  law  and  is  erroneous  in  law,  is  not  sup¬ 
ported  by  and  is  contrary  to  the  pleadings  and  the  evi¬ 
dence  and  is  erroneous  in  fact  and  is  inconsistent  with  the 
facts  found  and  not  denied. 

X.  The  Court  erred  in  its  conclusion  of  law  No.  1  and  in 
each  and  every  part  thereof  severally  and  in  each  and 
every  conclusion,  ruling  or  holding  therein  upon  the 
ground  that  they  and  each  of  them  are  erroneous  in  point 
of  law%  are  contrary  to  the  pleadings,  the  evidence  and 
the  law,  are  not  supported  by  the  pleadings  or  the  evidence 
and  are  inconsistent  with  the  facts  found  and  not  denied. 

XT.  The  Court  erred  in  its  conclusion  of  law  No.  2  and 
in  each  and  every  part  thereof  severally  and  in  each  and 
every  conclusion,  ruling  or  holding  therein  upon  the 
ground  that  they  and  each  of  them  are  erroneous  in  point 
of  law,  are  contrary  to  the  pleadings,  the  evidence  and 
the  law,  are  not  supported  by  the  pleadings  or  the 

127  evidence  and  are  inconsistent  with  the  facts  found 
and  not  denied. 

XII.  The  Court  erred  in  its  conclusion  of  law  No.  3  and 
in  each  and  every  part  thereof  severally  and  in  each  and 
every  conclusion,  ruling  or  holding  therein  upon  the  ground 
that  they  and  each  of  them  are  erroneous  in  point  of  law, 
are  contrary  to  the  pleadings,  the  evidence  and  the  law, 
are  not  supported  by  the  pleadings  or  the  evidence  and  are 
inconsistent  -with  the  facts  found  and  not  denied. 
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XIII.  The  Court  erred  in  its  conclusion  of  law  No.  4 
and  in  each  and  every  part  thereof  severally  and  in  each 
and  every  conclusion,  ruling  or  holding  therein  Mpon  the 
ground  that  they  and  each  of  them  are  erroneous1  in  point 
of  law,  are  contrary  to  the  pleadings,  the  evidence  and  the 
law,  are  not  supported  by  the  pleadings  or  the  evidence 
and  are  inconsistent  with  the  facts  found  and  npt  denied. 

XIV.  The  Court  erred  in  its  conclusion  of  law  No.  5 
and  in  each  and  every  part  thereof  severally  and  in  each 
and  every  conclusion,  ruling  or  holding  therein  upon  the 
ground  that  they  and  each  of  them  are  erroneous,  in  point 
of  law,  are  contrary  to  the  pleadings,  the  evidence  and 
the  law,  are  not  supported  by  the  pleadings  or  the  evidence 
and  are  inconsistent  with  the  facts  found  and  not  denied. 

XV.  The  Court  erred  in  its  conclusion  of  law  No.  6  and 
in  each  and  every  part  thereof  severally  and  in  each  and 
every  conclusion,  ruling  or  holding  therein  upon  tl^e  ground 
that  they  and  each  of  them  are  erroneous  in  poiht  of  law, 
are  contrary  to  the  pleadings,  the  evidence  and  the  law, 
are  not  supported  by  the  pleadings  or  the  evidence  and 
are  inconsistent  with  the  facts  found  and  not  denied. 

XVI.  The  Court  erred  in  its  conclusion  of  law  No. 
128  7  and  in  each  and  every  part  thereof  severally  and 

in  each  and  every  conclusion,  ruling  or  holding  there¬ 
in  upon  the  ground  that  they  and  each  of  them  are  er¬ 
roneous  in  point  of  law,  are  contrary  to  the  pleadings,  the 
evidence  and  the  law,  are  not  supported  by  the  pleadings 
or  the  evidence  and  are  inconsistent  with  the  fafcts  found 
and  not  denied. 

XVII.  The  Court  erred  in  failing  and  refusing  |to  accept 
and  adopt  the  plaintiff’s  proposed  findings  of  fapt  on  the 
application  for  a  preliminary  injunction  and  on  the  motion 
of  defendants  to  dismiss  the  bill  of  complaint  and  on  each 
of  them  severally  as  follows  or  the  substance  of  them; 
and  in  failing  and  refusing  to  accept  and  adopt  ea^h  of  said 
findings  and  each  part  thereof  severally  or  the  substance 
thereof : 

The  proposed  findings  of  fact,  numbered  2  to  114,  both 
inclusive,  presented  to  the  Court  on  the  10th  daV  of  July, 
1936,  together  with  the  motion  and  request  of  the  plaintiff 
to  make  and  enter  such  findings  of  fact  upon  the  plain¬ 
tiff’s  application  for  a  preliminary  injunction  pendente  lite 
and  upon  the  defendants’  motion  to  dismiss  the  plaintiff’s 
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bill  of  complaint,  which  said  findings  of  fact  the  Court  on 
the  10th  day  of  July,  1936  refused  to  make  and  enter,  not¬ 
ing  and  allowing  an  exception  to  the  plaintiff  to  the  refusal 
of  the  Court  to  make  and  enter  each  proposed  finding  of 
fact. 

XVIII.  The  Court  erred  in  failing  and  refusing  to  find 
the  facts  as  stated  in  the  bill  of  complaint  of  the  plaintiff 
and  the  affidavit  of  John  F.  Thompson,  sworn  to  the  20th 
day  of  June,  1936,  or  the  substance  thereof,  and  in  failing 
and  refiising  to  accept  and  adopt  the  facts  as  stated 
in  the  said  bill  of  complaint  and  affidavit  or  the 

129  substance  thereof  as  its  findings  of  fact. 

XIX.  The  Court  erred  in  failing  and  refusing  to 
accept  and  adopt  the  plaintiff’s  proposed  conclusions  of 
law  on  its  application  for  a  preliminary  injunction  and 
on  the  defendants’  motion  to  dismiss  the  bill  of  complaint 
and  on  each  of  them  severally  as  follows  or  the  substance 
of  each  of  them;  and  in  failing  and  refusing  to  accept 
and  adopt  each  of  said  conclusions  and  each  part  thereof 
severally  or  the  substance  thereof : 

The  proposed  conclusions  of  law,  numbered  I  to  XL VIII, 
both  inclusive,  presented  to  the  Court  on  the  10th  day  of 
July,  1936,  together  with  the  motion  and  request  of  the 
plaintiff  to  make  and  enter  such  conclusions  of  law  upon 
the  plaintiff’s  application  for  a  preliminary  injunction 
pendente  lite  and  upon  the  defendants’  motion  to  dismiss 
the  plaintiff’s  bill  of  complaint,  which  said  conclusions  of 
law  the  Court  on  the  10th  day  of  July,  1936  refused  to 
make  and  enter,  noting  and  allowing  an  exception  to  the 
plaintiff  to  the  refusal  of  the  Court  to  make  and  enter  each 
proposed  conclusion  of  law. 

XX.  The  Court  erred  in  failing  and  refusing  to  accept 
and  adbpt  the  plaintiff’s  proposed  conclusions  of  law  on 
its  application  for  a  preliminary  injunction  and  on  the 
defendants’  motion  to  dismiss  the  bill  of  complaint  and 
on  each  of  them  severally  as  follows  or  the  substance  of 
each  of  them;  and  in  failing  and  refusing  to  accept  and 
adopt  each  of  said  conclusions  and  each  part  thereof 
severally  or  the  substance  thereof: 

'  The  proposed  conclusions  of  law,  numbered  I  to 

130  XX,  both  inclusive,  XXII  to  XXVIII,  both  inclusive, 
XXX  and  XXXI  and  XXIII  to  XL VIII,  both  in¬ 
clusive,  presented  to  the  Court  on  the  10th  day  of  July, 
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1936,  together  with  the  motion  and  request  of  the  plain¬ 
tiff  to  make  and  enter  such  conclusions  of  law  upon  the 
plaintiff’s  application  for  a  preliminary  injunction  pendente 
lite  and  upon  the  defendants’  motion  to  dismiss  i;he  plain¬ 
tiff’s  bill  of  complaint,  which  said  conclusions  of  law  the 
Court  on  the  10th  day  of  July,  1936  refused  to  paake  and 
enter,  noting  and  allowing  an  exception  to  the  plaintiff  to 
the  refusal  of  the  Court  to  make  and  enter  each  proposed 
conclusion  of  law. 

XXI.  The  Court  erred  in  failing  and  refusing  to  accept 
and  adopt  the  plaintiff’s  proposed  conclusions  of  law  on  its 
application  for  a  preliminary  injunction  and  oiji  the  de¬ 
fendants’  motion  to  dismiss  the  bill  of  complaiiit  and  on 
each  of  them  severally  as  follows  or  the  substance  of  each 
of  them;  and  in  failing  and  refusing  to  accept  and  adopt 
each  of  said  conclusions  and  each  part  thereof  severally 
or  the  substance  thereof : 

The  proposed  conclusions  of  law,  numbered  1  and  II, 
XXI,  XXIX,  XXXII  and  XXXVIII  to  XLVI,  b6th  inclu¬ 
sive,  presented  to  the  Court  on  the  10th  day  of  Jply,  1936, 
together  with  the  motion  and  request  of  the  pMntiff  to 
make  and  enter  such  conclusions  of  law  upon  t[he  plain¬ 
tiff’s  application  for  a  preliminary  injunction  Ipendente 
lite  and  upon  the  defendants’  motion  to  dismiss  tfhe  plain¬ 
tiff’s  bill  of  complaint,  which  said  conclusions  of  law  the 
Court  on  the  10th  day  of  July,  1936  refused  to  make 
131  and  enter,  noting  and  allowing  an  exception  to  the 
plaintiff  to  the  refusal  of  the  Court  to  make  and 
enter  each  proposed  conclusion  of  law. 

XXII.  The  Court  erred  in  finding  and  holding  that  the 
plaintiff  will  not  suffer  any  great  or  irreparable:  damage 
by  reason  of  the  action  of  the  defendants  and  their  agents 
in  conducting  an  election  as  directed  by  the  defendants 
among  the  employees  of  the  plaintiff. 

XXIII.  The  Court  erred  in  finding  and  holding  that  the 
plaintiff  will  not  suffer  any  great  or  irreparable  damage  or 
injury  cognizable  in  equity  by  reason  of  any  matter  alleged 
in  the  bill  of  complaint. 

XXIV.  The  Court  erred  in  finding  and  holding  that  the 
National  Labor  Relations  Act  by  its  terms  affords  plaintiff 
an  adequate  remedy. 

XXV.  The  Court  erred  in  finding  and  holding  that  plain¬ 
tiff  has  an  adequate  remedy  at  law. 
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XXVI.  The  Court  erred  in  finding  and  holding  that 
jurisdiction  to  review  final  orders  of  the  National  Labor 
Relations  Board  and  to  determine  constitutional  and  juris¬ 
dictional  questions  is  vested  in  the  Circuit  Court  of  Ap¬ 
peals  after  application  of  the  National  Labor  Relations  Act 
by  the  National  Labor  Relations  Board  and  after  full  de¬ 
velopment  of  the  facts  in  accordance  with  the  terms  of  the 
National  Labor  Relations  Act. 

XXVII.  The  Court  erred  in  finding  and  holding  that  in 
this  proceeding  under  Section  9  (c)  of  the  National  Labor 
Relations  Act  the  National  Labor  Relations  Board  can  en¬ 
ter  no  final  order  directed  to  the  plaintiff. 

XXVIII.  The  Court  erred  in  not  finding  and  holding 
contrary  to  the  findings  and  holdings  complained 
132  of  in  the  assignments  of  error  numbered  XXII  to 
XXVII,  both  inclusive. 

XXIX.  The  Court  erred  in  failing  and  refusing  to  find 
and  to  hold  and  in  not  finding  and  holding  that  the  plain¬ 
tiff  in  its  manufacturing  operations  at  its  Huntington  plant 
at  Huntington,  West  Virginia,  and  the  relations  between 
it  and  its  employees  at  such  plant  and  the  relations  among 
its  said  employees  engaged  in  manufacturing  at  said  plant 
are  all  local  and  intrastate  in  character  and  effect. 

XXX.  The  Court  erred  in  failing  and  refusing  to  find 
and  to  hold  and  in  not  finding  and  holding  that  the  plaintiff 
will  suffer  great  irreparable  and  immediate  injury  and 
damage  cognizable  in  equity  by  the  denial  of  the  prelimi¬ 
nary  injunction. 

XXXI.  The  Court  erred  in  failing  and  refusing  to  find 
and  hold  and  in  not  finding  and  holding  that  the  National 
Labor  Relations  Act  attempts  to  regulate  matters  which 
are  purely  local  and  intrastate  in  their  nature  and  effect 
and  which  do  not  directly  affect  commerce  among  the 
several  States  or  with  foreign  nations. 

XXXII.  The  Court  erred  in  failing  and  refusing  to  find 
and  hold  and  in  not  finding  and  holding  that  the  National 
Labor  Relations  Act  as  applied  to  the  plaintiff  is  repugnant 
to  and  violative  of  the  Constitution  of  the  United  States, 
particularly  Article  I,  Section  1  and  Article  I,  Section  8, 
Paragraph  18,  Article  III  of  the  Constitution  and  the 
Fifth,  Tenth,  Fourth,  Seventh  and  Ninth  Amendments  to 
the  said  Constitution. 
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XXXIII.  The  Court  erred  in  failing  and  refusing  to  find 
and  hold  and  in  not  finding  and  holding  that  the  Na- 

133  tional  Labor  Relations  Act  is  inapplicable  to  the 
plaintiff  and  its  relation  to  its  employees  at  its 

Huntington,  West  Virginia  plant. 

XXXIV.  The  Court  erred  in  other  respects  apparent  of 
record. 

WHEREFORE,  for  which  errors  plaintiff,  The  Inter¬ 
national  Nickel  Company,  Inc.,  prays  that  the  said  decree 
of  the  Supreme  Court  of  the  District  of  Columbia  dated 
July  10,  1936  be  reversed  and  that  the  cause  be  remanded 
to  the  said  Court  with  directions  to  overrule  and  deny  the 
motions  of  the  defendants  to  dismiss  the  bill  of  complaint, 
to  grant  a  preliminary  injunction  as  prayed,  t|  grant  a 
permanent  injunction  as  prayed  and  a  declaratory  judg¬ 
ment  as  prayed  and  for  costs. 

Dated,  Julv  ,  1936. 

SULLIVAN  &  CROMWELL 
By:  DAVID  W.  PECK 

EDMUND  M.  TOLAND 
HENRY  S.  WINGAT^ 
Attorneys  for  Plaintiff 

■ 

Service  of  a  copy  of  the  foregoing  assignments  of  error 
is  acknowledged  this  11th  day  of  July,  1936.  | 

CAHRLES  FAHY 
MALCOLM  F  HALLIDAY 
Attorneys  for  Defendants- Appellee 
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Filed  July  11  1936 

****** 

The  Clerk  will  please  prepare  the  record  on  appeal  in  the 
above-entitled  cause  and  include  therein  the  folloiving : 

1.  Bill  of  complaint  for  restraining  order  and  injunction, 
filed  June  22nd,  1936 ;  and  acknowledgment  of  serjvice  noted 
thereon. 

2.  Affidavit  of  John  F.  Thompson,  filed  June  2^nd,  1936. 

3.  Rule  to  show  cause,  filed  June  22nd,  1936. 

4.  Order  continuing  rule  to  July  2nd,  filed  June  24th, 

1936.  ! 

5*  Motion  to  dismiss  bill  of  complaint,  filed  June  25th, 
1936. 
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6.  Joint  return  of  defendants  filed  June  29th,  1936. 

7.  Affidavit  of  John  M.  Carmody,  filed  June  29th,  1936. 

8.  Affidavit  of  Hugh  L.  Kerwin,  filed  June  29th,  1936. 

9.  Affidavit  of  John  A.  Lapp,  filed  June  29th,  1936. 

10.  Findings  of  fact  and  conclusions  of  law,  filed  July 
10th,  1936,  and  plaintiffs  exceptions  noted  thereon. 

11.  Plaintiff’s  proposed  findings  of  fact  and  conclusions 
of  law  and  exceptions  noted  thereon,  filed  July  10th,  1936. 

12.  Decree  denying  application  for  preliminary  injunc¬ 
tion,  discharging  rule  to  show  cause,  and  granting  motion 
to  dismiss  bill  of  complaint,  filed  July  10th,  1936. 

13.  Order  and  entry  showing  notation  and  allowance  of 
appeal,  filed  July  10th,  1936. 

14.  Memorandum  of  deposit  of  $50.00  cash  in  lieu  of  bond 
on  appeal. 

15.  Assignment  of  errors,  filed  July  11th,  1936. 
135  16.  Waiver  of  citation  on  appeal,  filed  July  11th, 

1936. 

17.  This  designation,  filed  July  11th,  1936. 

SULLIVAN  &  CROMWELL 
1  by  DAVID  W.  PECK 

!  EDMUND  M.  TOLAND 

HENRY  S.  WINGATE 

1  Attorneys  for  Plaintiff . 

Receipt  of  copy  of  the  foregoing  designation  of  record  is 
hereby  acknowledged  this  11th  day  of  July,  1936. 

CHARLES  FAHY 
by  MALCOLM  F.  HALLIDAY 
Attorney  for  Defendants . 
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For  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia .  ss: 

I,  Charles  E.  Stewart,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  hereby  certify 
the  foregoing  pages,  numbered  from  1  to  135,  both  inclu¬ 
sive,  to  be  a  true  and  correct  transcript  of  the  record,  ac¬ 
cording  to  directions  of  counsel  herein  filed,  copy  of  which 
is  made  part  of  this  transcript,  in  cause  No.  61733  in  Equity, 
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wherein  The  International  Nickel  Company,  Inc.,  is  Plain¬ 
tiff,  and  J.  Warren  Madden,  John  M.  Carmody  iand  Ed¬ 
win  S.  Smith,  individually  and  as  members  of  and  con¬ 
stituting  the  National  Labor  Relations  Board,  arb  Defen¬ 
dants,  as  the  same  remains  upon  the  files  and  of  Record  in 
said  Court. 

IN  TESTIMONY  WHEREOF,  I  hereunto  subsbribe  my 
name  and  affix  the  seal  of  said  Court,  at  the  City  pf  Wash¬ 
ington,  in  said  District,  this  19th  day  of  September,  1936. 

C  E  STEWABT, 

(Seal)  Cleric . 

Endorsed  on  Cover :  No.  6834.  The  International 
Nickel  Co.,  Inc.,  Appellant,  vs.  J.  Warren  Mad4en  et  al. 
United  States  Court  of  Appeals  for  the  District  cjf  Colum¬ 
bia.  Filed  Sep  19  1936  Moncure  Burke,  Clerk. 


APPENDIX 

to 


TRANSCRIPT  OF  RECORD 


United  States  Court  of  Appeals  for  the 
District  of  Columbia 

APRIL  TERM,  1936. 

No.  6834 

SPECIAL  CALENDAR. 

THE  INTERNATIONAL  NICKEL  COMPANY,  INC., 

APPELLANT, 

VS . 

J.  WARREN  MADDEN,  JOHN  M.  CARMODY  AND 
EDWIN  S.  SMITH,  INDIVIDUALLY  AND  AS 
MEMBERS  OF  AND  CONSTITUTING  THE  NA¬ 
TIONAL  LABOR  RELATIONS  BOARD. 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 

THE  DISTRICT  OF  COLUMBIA. 


United  States  Court  of  Appeals  for  the 
District  of  Columbia 

APRIL  TERM,  1936. 

No.  6834 


i 

THE  INTERNATIONAL  NICKEL  COMPANY,  ^NC., 

APPELLANT, 


VS. 


J.  WARREN  MADDEN,  JOHN  M.  CARMODY  J^D 
EDWIN  S.  SMITH,  INDIVIDUALLY  AND  AS 
MEMBERS  OF  AND  CONSTITUTING  THE  NA¬ 
TIONAL  LABOR  RELATIONS  BOARD,  APPEL¬ 
LEES. 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 

THE  DISTRICT  OF  COLUMBIA. 


TRANSCRIPT  OF  TESTIMONY  I 

BEFORE  THE  j 

•National  IGabnr  SMatinna  Inarb 

Ninth  Region 

CASE  No.  IX-R-3 

In  the  Matter 

of  | 

INTERNATIONAL  NICKEL  COMPANY,  INC., 
Huntington,  West  Virginia  Plant, 

and 

SQUARE  DEAL  LODGE  No.  40,  AMALGAMATE e|  ASSO¬ 
CIATION  OF  IRON,  STEEL,  AND  TIN  WORKERS 
OF  NORTH  AMERICA,  COMPRISING  EMPLOYEES. 


INDEX* 


I 


WITNESS 

Direct 

Cross 

Redirect 

Recross  Chair 

Dr.  John  F.  Thompson . . . 

38 

55 

83 

i 

John  A.  Rowe . 

83 

115 

126 

1 

C.  K.  Colgrove . 

129 

132 

138 

E.  F.  McGovern . 

140 

149 

156 

157 

154 

Robert  F.  Jackson . 

158 

165 

Thomas  F.  Brady . 

176 

188 

199 

J.  S.  Porter . 

201 

209 

L.  A.  Roberts . 

210 

245 

259 

259 

C.  C.  Weekley . 

266 

268 

Raymond  J.  King . 

271 

273 

Albert  J.  Green . 

273 

275 

T.  U.  Gottshall . 

280 

282 

Milton  Cline . 

285 

292 

298 

300 

Rufus  J.  Eaton,  Jr . 

302 

304 

Charles  Plinston  . 

307 

311 

Normal  Waddell  . 

314 

316 

Harry  E.  Warner . 

317 

318 

R.  M.  Frame . 

319 

320 

323 

323 

I 


♦Page  references  are  to  the  marginal  pages. 


•  • 
u 

I  INDEX  TO  EXHIBITS* 

For  In 

EXHIBIT  Identification  Evidence 

B-l,  B-2 . 4 

E-C-l,  Sub.  1  and  2 .  26 

B-3  . .  30 

B-4  . . . .  31 

B-5  . .  32 

B-7  . .  36 

B-S  .  61 

P-1  . 85 

P-2  .  90 

P-3  A  to  H,  P-4 .  91  96 

P-5  A,  B,  C .  95  96 

R-l  . 179 

R-2  .  179 

R-3  to  R-6 .  180 

R-7  to  R-9 .  183 

R-10  .  184 

R-ll  .  187 

R-12  to  R-13 .  203 

R-14  .  205 

R-15  .  205 

R-16,  R-17 .  206 

R-18  to  R-20  .  207 

R-21  .  208 

R-22  .  212 

R-23  .  213 

♦Page  references  are  to  the  marginal  pages. 


Civil  Service  Room, 

Federal  Building, 

Huntington,  West  Virginia, 
Thursday,  March  12,  1936. 

The  above  entitled  matter  came  on  for  hearing,  pursuant 
to  Notice,  at  10  o’clock  A.  M. 

Before : 

Walter  Wilbur,  Trial  Examiner,  Acting  for  the  {National 
Labor  Relations  Board. 

Appearances :  j 

H.  L.  Lodish,  Regional  Attorney,  on  behalf  of  Rational 
Labor  Relations  Board. 

I 

Arthur  E.  Reyman,  Union  Trust  Building,  Washington, 
D.  C.,  on  behalf  of  Square  Deal  Lodge  No.  40,  Amal¬ 
gamated  Association  of  Iron,  Steel,  and  Tin  Workers  of 
North  America,  comprising  employees. 

2  Messrs.  Sullivan  &  Cromwell, 
by  Mr.  George  C.  Sharp, 

and 

Mr.  David  W.  Peck,  48  Wall  Street,  New  Ybrk  City, 
New  York,  Attorneys,  appearing  specially  for  Interna¬ 
tional  Nickel  Company,  Inc. 

Dr.  J.  F.  Thompson,  Executive  Vice  President, 
and 

Mr.  H.  S.  Wingate,  67  Wall  Street,  New  York  (|ity,  New 
York,  on  behalf  of  International  Nickel  Company,  Inc 
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PROCEEDINGS 


Trial  Examiner  Wilbur :  Gentlemen,  this  is  a  small  room. 
I  am  going  to  ask  that  there  be  no  smoking  here  during  the 
actual  sessions  of  the  hearing. 

I  am  ready  to  proceed  whenever  you  are  now. 

Mr.  Lodish :  Mr.  Examiner,  at  this  time  I  have  no  par¬ 
ticular  desire  to  make  an  opening  statement  unless  you 
should  like  one. 

However,  I  would  like  to  have  the  appearances  recorded 
in  the  record.  We  have  quite  a  few  gentlemen  here,  and  I 
would  like  to  know  who  are  here  and  whom  each  represents 
please. 

I  think  the  reporter  has  the  appearance  for  the  union  and 
the  appearance  for  the  Board. 

Mr.  Reyman:  In  case  the  reporter  does  not  have  the 
appearahce  for  the  union,  I  am  Arthur  E.  Reyman,  Wash¬ 
ington,  D.  C.,  appearing  for  Square  Deal  Lodge  No.  40, 
Amalgamated  Association  of  Iron,  Steel,  Tin  Workers  of 
North  America,  comprising  employees. 

Trial  Examiner  Wilbur:  Is  there  anyone  here  for  the 
Independent  Union? 

(No  response.) 

Mr.  Lodish:  Any  representatives? 

Mr.  Peck :  What? 
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AL. 


Mr.  Lodish:  Any  representatives  liere  from  <Jhe  Em¬ 
ployees  Council?  J 

Mr.  Peck :  As  far  as  the  appearance  for  the  International 
Nickel  Company  is  concerned,  might  I  suggest  if  it  is  agree¬ 
able  to  the  Examiner,  that  there  be  placed  in  evidence  first 
the  petition  upon  which  this  meeting  has  been  called  and  a 
copy  of  the  order  or  notice  calling  the  hearing  and  the  proofs 
of  service’ 

If  that  is  agreeable,  I  should  like  to  have  those  introduced 
first,  and  then  I  should  like  to  enter  the  special  apj>earance 
for  the  International  Nickel  Company,  objecting  and  except¬ 
ing  to  the  jurisdiction  of  this  Board,  and  otherwise  objecting 
to  the  proceedings. 

And  also,  may  I  ask  that  the  Rules  of  the  National  Labor 
Relations  Board  under  which  this  hearing  is  conducted  be 
placed  in  evidence? 

Mr.  Lodish:  At  this  time,  Mr.  Examiner,  I  should  like 
to  introduce  into  the  record  what  will  be  known  as  Board’s 
Exhibit  No.  1,  which  includes  the  petition  for  election,  the 
authorization  from  the  Board  to  conduct  this  investigation, 
the  notice  of  hearing  and  service  thereon  upon  the  Inter¬ 
national  Nickel  Company,  and  as  Board’s  Exhibit  No.  2,  the 
designation  of  Walter  Wilbur,  as  Trial  Examiner  for  this 
hearing. 

Mr.  Peck:  I  have  a  copy  for  my  own  information,  but 
I  should  like  to  have  a  copy  marked. 

Mr.  Lodish :  All  right,  include  it  within  Board’s;  Exhibit 
No.  1.  Included  in  Board’s  Exhibit  No.  1  is  a  copy  of  the 
rules  and  regulations. 

Trial  Examiner  Wilbur :  The  documents  will  be  received. 

(The  documents  referred  to  were  received  in  evi¬ 
dence  and  marked  Board’s  Exhibits  Nos.  1  and  2, 
respectively. ) 


Mr.  Peck:  I  will  make  my  objections  now? 
Mr.  Lodish :  Well,  you  can  go  ahead  now. 
Mr.  Peck:  All  right. 
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Now,  if  it  please  the  Examiner,  I  am  objecting  for  Sul¬ 
livan  &  Cronnvell,  who  are  appearing  specially  for  the  Inter¬ 
national  Nickel  Company.  I  say  specially,  because  we  do 
not  want  this  appearance  to  be  deemed,  considered  or  taken 
as  a  submission  to  the  jurisdiction  of  the  Board  or  as  a 
submission  to  the  jurisdiction  of  the  Act  or  these  pro¬ 
ceedings. 

We  object  to  these  proceedings  and  take  exception 
thereto,  on  the  following  grounds: 

First,  that  the  Act  under  which  this  hearing  purports  to 
be  held  is  violative  of  the  Constitution  of  the  United  States 
5  in  at  least  several  respects ; 

That  it  contravenes  the  Fifth  and  Tenth  Amendments  to 
the  Constitution  of  the  United  States,  both  as  far  as  the 
International  Nickel  Company  is  concerned  and  as  far  as 
its  employees  are  concerned. 

The  Act  also  represents  an  unlawful  delegation  of 
authority  to  an  administrative  board. 

We  further  object  to  the  proceedings  upon  the  ground 
that  the  Huntington  plant  of  the  International  Nickel  Com¬ 
pany,  which  is  the  only  plant  which  is  involved  in  these  pro¬ 
ceedings,  is  not  engaged  in  interstate  commerce  and  con¬ 
sequently  is  not  subject  to  the  Act,  even  if  the  Act  otherwise 
be  valid. 

Furthermore,  that  the  production  employees  of  the  Hunt¬ 
ington  plant  who  are  the  subject  of  this  hearing,  are  not 
engaged  in  interstate  commerce  but  exclusively  in  intrastate 
commerce,  and  consequently  are  not  subject  to  this  Act,  if 
it  otherwise  be  deemed  constitutional. 

We  contend,  therefore,  that  the  company  nor  its  em¬ 
ployees,  that  is,  that  neither  the  Huntington,  West  Virginia 
Plant  nor  its  employees  nor  the  subject  matter  of  this  hear¬ 
ing  is  properly  cognizable  by  the  Act  because  they  in  no 
wise  effect  or  involve  interstate  commerce,  but  relate  ex¬ 
clusively  to  manufacture  at  Huntington,  West  Virginia, 
which  is  in  intrastate  commerce. 
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Now,  if  we  may  be  taken  as  proceeding  subject  to  these 
objections  and  under  special  appearance,  why,  we  jshall  be 
glad  to  continue  the  proceedings. 

Trial  Commissioner  Wilbur:  Yes,  sir,  your  position  is 
noted  and  protected  on  the  record. 

(There  followed  a  discussion  relating  to  the  facts 
that  the  Employees’  Council  had  not  received  notice 
of  and  were  not  present  at  the  hearing.  It  was  de¬ 


cided,  therefore,  to  take  an  adjournment  to  a  date 
to  be  set  by  the  Board.) 
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23  Court  Room,  Federal  Building, 

Huntington,  West  Virginia, 
Friday,  April  10,  1936. 

The  above  entitled  matter  came  on  for  further  hearing 
at  10  o’clock  A.  M.,  pursuant  to  adjournment. 

Before  : 

Robert  M.  Gates,  Trial  Examiner,  Acting  for  the  Na¬ 
tional  Labor  Relations  Board. 

Appearances : 

H.  L.  Lodish,  Regional  Attorney,  on  behalf  of  the  National 
Labor  Relations  Board. 

Arthur  E.  Reyman,  Union  Trust  Building,  Washington, 
D.  C.,  on  behalf  of  Square  Deal  Lodge,  No.  40,  Amal¬ 
gamated  Association  of  Iron,  Steel  and  Tin  Workers 
of  North  America,  comprising  employees. 

24  George  S.  Wallace,  Box  276,  Huntington,  West  Virginia, 

on  behalf  of  Employees’  Council,  International  Nickel 
Company,  Inc.,  Huntington,  West  Virginia  Plant. 

Messrs.  Sullivan  &  Cromwell, 
by  Mr.  George  C.  Sharp, 
and 

Mr.  David  W.  Peck,  48  Wall  Street,  New  York  City,  New 
York,  Attorneys,  appearing  specially  for  International 
Nickel  Company,  Inc. 

Dr.  J.  F.  Thompson,  Executive  Vice  President, 
and 

Mr.  H.  S.  Wingate,  67  Wall  Street,  New  York  City,  New 
York,  on  behalf  of  International  Nickel  Company,  Inc. 


PROCEEDINGS 

Trial  Examiner  Gates:  Are  you  ready  to  start,  Mr. 
Lodish? 
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Mr.  Lodish:  Yes. 

Trial  Examiner  Gates :  You  may  proceed. 

Mr.  Lodish :  Mr.  Examiner,  inasmuch  as  this  |is  merely 
a  continuation  of  the  hearing  already  started,  I  bel^ 
is  no  necessity  for  opening  statements  or  anythin 


eve  there 
of  that 


nature,  and  I  would  like  to  proceed  with  the  introduction  of 
some  exhibits  which  we  have  already  produced,  Board’s  Ex¬ 
hibit  No.  1  and  Board’s  Exhibit  No.  2,  one  being  the  desig¬ 
nation  of  service,  and  2  being  the  designation  of  the  Trial 
Examiner. 

Unless  there  is  objection  at  this  time  I  would  like  to  just 
proceed  in  this  manner. 

25  Trial  Examiner  Gates :  Will  you  please  inform  pie,  off  the 
record,  what  stage  the  proceedings  are  in?  I  realize  there 
has  been  a  hearing  on  it. 

Mr.  Lodish :  Mr.  Examiner,  the  hearing  was  adjourned  to 
give  the  Board  an  opportunity  to  notify  a  necessary  party, 
namely,  the  Employees  Representation  Plan.  That  [party  was 
notified  and  has  now  appeared  by  counsel,  Mr.  Wallace. 

We  are  therefore  proceeding  now  with  all  parties  present. 
I  think  that  ends  that. 

Trial  Examiner  Gates:  No  testimony  was  taken  previ¬ 
ously? 

Mr.  Lodish :  No  testimony  whatsoever,  with  thej  exception 
of  those  two  exhibits. 

Trial  Examiner  Gates:  Very  well. 

Mr.  Wallace:  May  I  be  heard  a  minute? 

Trial  Examiner  Gates:  Certainly. 

Mr.  Wallace :  My  name  is  George  S.  Wallace,  an^i  I  appear 
as  attorney  for  the  Employees  Council,  who  have  ]been  made 
parties  to  this  suit.  I  desire  to  put  into  the  record  the 
receipts — registry  receipts  showing  the  service  of  o 
the  mailing  of  our  answer  to  the  Board,  the  Sq 
Lodge  and  the  Company,  and  I  would  like  for  those  to  be 
given  the  proper  exhibit  numbers. 

I  have  filed  two  motions :  One,  to  quash  the  petition  for 
the  reason  it  was  not  verified.  The  affidavit  attached  thereto 

26  says,  “upon  information  and  belief”,  which  I  thinkj  is  opinion 
and  does  not  meet  with  the  requirements  of  the  rtles. 


nr  answer, 
uare  Deal 
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The  second  is  a  broad  one,  challenging  the  jurisdiction  in 
this  case.  We  put  that  in  as  a  precaution.  Finally  the 
answer  in  which  we  traverse  the  allegations  of  the  petition. 

I  would  like  the  record  to  show  my  apperance,  George  S. 
Wallace. 

Trial  Examiner  Gates:  Are  those  filed? 

Mr.  Wallace:  Yes,  sir. 

Trial  Examiner  Gates:  Admitted. 

;  (The  documents  referred  to  were  received  in  evi¬ 
dence  and  marked  Employees  Council  Exhibits  1, 
Sub-1,  Sub-2  and  Sub-3.) 

Mr.  Feck :  May  I  be  heard  just  a  moment,  Mr.  Examiner? 

Trial  Examiner  Gates :  Certainly. 

Mr.  Feck :  I  understood  that  the  hearing  today  was  to  be 
de  novo,  but  I  am  perfectly  satisfied  to  follow  what  I  think 
is  Mr.  Lodislrs  suggestion  and  your  ruling,  that  this  be  con¬ 
sidered  as  a  continuance  of  the  last  hearing. 

The  only  factor  of  importance  to  us  is  that  at  the  opening 
of  the  last  hearing  we  made  certain  objections  to  the  hearing, 
and  took  exceptions  to  the  entire  procedure  upon  both  consti¬ 
tutional  grounds,  and  upon  the  inapplicability  of  the  Labor 
Act  to  the  Huntington  Plant  of  the  International  Nickel  Com¬ 
pany. 

Now,  I  think,  so  long  as  this  hearing  is  considered  as  a 
continuation  of  the  former  hearing,  it  will  not  be  necessary 
for  me  to  re-state  our  objections. 

I  just  want  it  understood,  however,  so  there  will  not  be 
any  doubt  about  it,  that  we  are  proceeding  this  morning  with 
our  rights  preserved  and  protected,  as  was  ordered  by  the 
Trial  Examiner  at  the  beginning  of  the  last  hearing. 

Trial  Examiner  Gates :  I  was  not  aware  of  the  fact  tha  t 
I  had  ruled  this  was  a  continuance,  but  I  was  merely  asking 
Mr.  Lodish  for  information. 

However,  I  assume  from  your  statement  as  to  what  lias 
preceded  this  session  this  morning,  that  there  would  be  no 
objection  to  going  ahead  on  the  basis  that  this  is  a  con¬ 
tinuance. 
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That  is  aggreable  to  me,  if  it  does  not  prejudice  your 
rights  in  any  way,  or  the  right  of  the - who  is  it  y^>u  repre¬ 

sent,  Mr.  Wallace? 

Mr.  Wallace:  I  represent  the  Employees  Council  of  the 
International  Nickel  Company,  Huntington  Plant. 

Trial  Examiner  Gates:  (Continuing)  - or  the  bights  of 

the  Employees  Council  would  be  prejudiced. 

Mr.  Peck :  I  see  no  objection  to  proceeding. 

Trial  Examiner  Gates:  So  long  as  the  record  is  clear  as 
to  your  position,  I  see  no  necessity  for  going  over  thp  ground 
again. 

Mr.  Peck :  I  take  it  it  is  understood  then  that  we  are  pro¬ 
ceeding  this  morning  subject  to  the  objections  made  by  us 
28  at  the  last  hearing,  and  that  this  proceeding  is  subject  to 
our  rights  being  preserved  and  protected? 

Trial  Examiner  Gates :  I  so  assume. 

Mr.  Wallace:  It  seems  to  me,  Mr.  Examiner,  that  a  new 
party  has  come  in,  and  we  have  been  made  a  party,  \  and  this 
would  necessarily  be  a  new  start.  But  I  have  had  access  to 
the  proceedings  had  heretofore,  and  so  far  as  we  are  con¬ 
cerned,  it  may  be  considered  as  a  continuance  of  tl^e  former 
hearing. 

I  do  not  want  to  delay  it.  We  do  feel,  however,  there 
should  be  some  ruling  on  our  motion  addressed  to  the  ob¬ 
jection  with  respect  to  the  verification  of  this' petition,  and 
we  are  in  earnest  here  in  the  motion  challenging  the  juris¬ 
diction  of  the  Board.  That  will  come  on  later  on.  With  that 
statement  in  the  record,  we  are  ready  to  go. 

Trial  Examiner  Gates:  May  I  see  the  files? 

(Documents  referred  to  passed  to  Trial  Examiner 
Gates. ) 

Mr.  Lodish :  Would  you  like  a  copy  of  the  motion  that  he 
is  speaking  about? 

Trial  Examiner  Gates:  Has  the  formal  file  been  intro¬ 
duced? 

Mr.  Lodish :  Yes. 
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Trial  Examiner  Gates :  As  to  the  motion  of  the  Employees 
Council  of  the  International  Nickel  Company,  the  motion, 
insofar  as  it  attacks  the  constitutionality  of  the  National 
Labor  Relations  Act,  is  denied. 

29  Insofar  as  it  questions  the  applicability  of  the  Act  to 
the  Huntington  Plant,  the  decision  is  reserved  until  the 
close  of  the  evidence. 

The  second  motion,  the  motion  to  quash,  is  denied.  I 
think  that  gets  the  record  clear  on  the  motions. 

Mr.  Wallace:  I  take  it,  your  Honor,  it  is  not  necessary 
to  note  any  exceptions  on  the  record,  is  it? 

Trial  Examiner  Gates:  I  think  it  is  preferable,  sir. 

Mr.  Wallace:  All  right,  please  note  our  exception  to  the 
ruling  of  the  Examiner. 

Mr.  Lodish:  Mr.  Examiner,  may  the  reporter  be  in¬ 
structed  then,  that  the  next  Exhibit  introduced  bv  the  Board 
will  be  No.  3,  because  we  have  B-l  and  B-2;  and  the  report 
continues  with  page  23,  because  we  have  already  pages  1  to 
22  as  the  beginning  of  the  hearing.  Then  there  will  be  no 
question  about  it. 

Trial  Examiner  Gates:  The  reporter  is  so  instructed. 

Mr.  Lodish :  At  this  time,  Mr.  Examiner,  I  would  like  to 
introduce  Board's  Exhibit  No.  3  which  is  proof  of  service, 
containing  two  parts,  the  service  upon  the  three  parties,  the 
outside  union,  the  inside  union  and  the  company,  notifying 
them  that  the  hearing  would  be  held  on  the  23rd,  and  then 
service  that  it  was  postponed  to  the  9th. 

I  might  ask,  Mr.  Examiner,  at  this  time,  whether  there 
is  any  objection  to  holding  the  hearing  in  this  room?  It  was 

30  scheduled  for  the  Civil  Service  Room  downstairs,  which  is 
slightly  torn  up,  and  I  assume  all  parties  are  agreeable  to 
have  the  place  of  hearing  changed  instanter  to  this  room, 
the  Federal  Court  Room  in  the  same  building? 

Mr.  Wallace:  No  objection  to  that,  sir. 

Mr.  Peck:  No  objection.  That  is  more  than  agreeable. 

Mr.  Lodish:  Is  the  document  admitted? 

Trial  Examiner  Gates:  Yes. 

(The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  Board’s  Exhibit  No.  3.) 


31 
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Mr.  Lodisk :  At  this  time,  Mr.  Examiner,  I  would  like  to 
introduce  Board’s  Exhibit  No.  4,  copy  of  the  tifade-mark 
registration  of  the  International  Nickel  Company,  Inc. 

Mr.  Peck:  I  object  to  the  registration  as  being  immate¬ 
rial.  The  only  question  here  as  far  as  jurisdiction  is  con¬ 
cerned,  is  whether  the  Huntington  Plant  is  engaged  in  in¬ 
terstate  commerce,  and  any  matters  of  registration  in  behalf 
of  the  International  Nickel  Company,  which  is  a  much 
larger  aggregation  than  this  single  unit,  are  immaterial. 

Mr.  Lodisli :  Mr.  Examiner,  in  connection  with  the  trade¬ 
mark  registration,  to  which  counsel  for  the  company  ob¬ 
jected,  I  might  state  that  the  evidence  will  show  the  Hunt¬ 
ington  Plant  uses  shipping  tags  with  the  tradd-mark  de¬ 
scribed  in  this  registration  triangle,  and  the  shipping  tags 
say  “International  Nickel  Company,  Inc.,  Ijhmtington 
Works,”  and  said  trade-mark  is  permitted  because  of  this 
registration.  Those  tags  are  used  by  this  Huntington  Plant 


as  a  part  of  the  larger  International  Nickel  Com 
much  as  it  has  other  branches  outside  of  Huntingtj 
Trial  Examiner  Gates:  Admitted. 


anv,  mas- 
on. 


(The  documents  referred  to  were  received  in  evi¬ 
dence  and  marked  Board’s  Exhibit  No.  4:.) 

Mr.  Peck :  Mr.  Examiner,  may  we  have  it  understood  that 
objections  to  the  rulings  will  automatically  carry  j  exceptions 
with  them?  I  do  not  know  whether  exceptions!  are  neces¬ 
sary  or  not,  even,  but - 

Trial  Examiner  Gates :  I  think  it  has  been  j  customary 
in  hearings  before  the  Board  to  have  exceptions  taken. 

Mr.  Peck:  To  have  exceptions  taken? 

Trial  Examiner  Gates:  Yes,  and  I  think  it  woiild  be  safer 
from  your  point  of  view  to  have  the  record  so  state. 

Mr.  Peck:  Then  will  you  please  note  our  exception. 

Trial  Examiner  Gates:  Yes. 

Mr.  Lodish:  At  this  time,  Mr.  Examiner,  I  should  like 
to  introduce  as  Board’s  Exhibit  No.  5,  the  application  for 
registration  with  the  Securities  and  Exchange  Commission 
in  Washington,  of  the  International  Nickel  Company  of 
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Canada,  Limited,  which  is  the  parent  corporation  of  the  In¬ 
ternational  Nickel  Company,  Inc.,  the  respondent  in  this 
particular  proceeding. 

32  The  registration  describes  the  respondent  as  a  subsidi¬ 
ary  of  the  International  Nickel  Company  of  Canada,  de¬ 
scribes  some  of  its  property,  and  its  connection  with  the  par¬ 
ent  company. 

Mr.  Peck:  I  will  object  to  that  registration  statement. 
It  is  a  statement  by  a  company  which  is  not  a  party  to  this 
action,  a  Canadian  company  which  is  doing  no  business  in 
the  United  States,  which  has  no  interest  except  an  indirect 
one,  in  the  Huntington  Plant.  It  is  at  least  twice  removed 
from  what  we  are  considering  here  today. 

We  are  not  even  considering  the  International  Nickel 
Company  of  Delaware.  We  are  considering  the  Huntington 
Plant. 

Now,  here  is  a  statement  of  a  company  which  is  not  an 
American  company,  but  a  Canadian  company,  which  does 
no  business  in  the  United  States.  It  is  very  far  removed 
I  should  say,  and  I  object  both  on  the  ground  of  incompe¬ 
tency  and  immateriality  and  not  binding  upon  the  parties 
to  this  proceeding. 

Trial  Examiner  Gates :  May  I  see  the  document? 

Admitted. 

Mr.  Peck :  Exception,  if  your  Honor  please. 

i  (The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  Board’s  Exhibit  No.  5.) 

Mr.  Lodish:  At  this  time,  Mr.  Examiner,  I  should  like 
to  introduce  as  Board’s  Exhibit  No.  6,  a  table  showing 
Major  Issues  Involved  in  Strikes  and  Lock-outs  Beginning 

33  in  1934,  and  September  1935.  It  is  Table  No.  6  on  page  9 
of  “ Analysis  of  Strikes  and  Lock-outs  in  1934  and  Analysis 
for  September  1935”,  from  the  Monthly  Labor  Review,  of 
January  1936,  of  the  Bureau  of  Labor  Statistics,  United 
States  Department  of  Labor. 

It  is  I  an  official  document  issued  by  that  department. 
This  particular  table  shows  that  of  the  major  issues  involved 
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in  strikes  and  lock-outs  in  that  period,  45  per  cept  of  that 
number  were  due  to  organizational  disputes  involving  51  per 
cent  of  the  workers  involved  in  all  strikes  and  lock-louts. 

The  purpose  of  introducing  it  into  the  record  aj  this  time 
is  to  show  the  general  connection  between  organizational 
questions  and  strikes  and  lock-outs,  generally  in  the  United 
States. 

Mr.  Wallace:  Mr.  Examiner,  we  object  to  thaj.  It  does 
not  seem  to  me  that  is  in  issue  here.  It  certainly  has  no 
relation  to  anything  set  up  in  the  petition,  which  has  been 
traversed. 

And  the  further  objection,  I  do  not  know  hqw  far  the 
Labor  Board  would  take  judicial  cognizance  of  thijigs  known 
to  all  men  in  the  jurisdiction,  but  if  they  knowj  anything 
about  it  at  all  they  certainly  read  these  bulletins  issued  from 
time  to  time  by  the  Labor  Department,  and  we  ought  not 
to  be  burdened  with  just  one  page  from  that. 

So  I  object  to  that  as  hearsay. 

Mr.  Peck:  I  object  to  it  also  as  being  hearsay,  and  as 
34  incompetent.  It  has  no  applicability  to  the  particular  sub¬ 
ject  of  inquiry  here,  the  Huntington  Plant  of  the  Interna¬ 
tional  Nickel  Company. 

It  is  well  known  that  labor  problems  in  any  particular 
plant  or  unit  cannot  be  analogized  to  labor  problems  gen¬ 
erally,  and  at  most  this  is  opinion  evidence,  and  it  is  not  the 
proper  way  to  submit  opinion  evidence.  No  opportunity  for 
cross  examination  to  see  how  it  is  made  up  or  anything. 

Trial  Examiner  Gates:  Admitted. 

Mr.  Peck:  Exception. 

Mr.  Wallace:  Exception,  please. 

(The  document  referred  to  was  received  in  evi 
dence  and  marked  Board’s  Exhibit  No.  6.) 

'  i 

Mr.  Lodisli:  At  this  time,  Mr.  Examiner,  I  should  like 
to  introduce  Board’s  Exhibit  No.  7,  being  a  mimeograph 
copy  of  the  Amended  Decision,  April  11,  1935,  in  a  hearing 
had  in  January,  1935  in  the  Matter  of  the  International 
Nickel  Company,  Inc.  and  Amalgamated  Association  of  Iron, 
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Steel  and  Tin  Workers,  Square  Deal  Lodge  No.  40,  and 
International  Nickel  Company  Employees  Representation 
Plan;  the  same  parties  that  are  in  this  suit  at  present  and 
also  involving  the  same  issues. 

Mr.  Wallace:  I  object  to  that. 

Mr.  Lodisli :  Mr.  Examiner,  I  might  say  at  this  time - 

Trial  Examiner  Gates:  Who  rendered  the  decision? 

Mr.  Lodisli :  Yes,  I  was  going  to  get  into  that.  It  is  a 
35  decision  by  the  old  Board  under  the  N.  R.  A.  The  issues 
were  the  same  as  the  issues  here  today,  and  the  parties  were 
the  same. 

Now,  I  introduce  that  in  the  record  without  intending 
it  to  have  any  legal  significance,  of  course.  I  introduce  it 
merely  as  a  part  of  the  factual  situation,  to  show  that  the 
same  dispute  that  exists  today,  if  there  is  a  dispute,  existed 
a  year  ago.  Also  in  connection  with  the  table  I  introduced 
showing  organizational  problems  and  their  connection  with 
strikes  and  lock-outs,  to  show  that  during  1935  there  was  an 
organizational  dispute  at  the  time  in  the  plant. 

There  are  certain  findings  of  fact  in  that,  that  I  think 
have  some  factual  bearing,  although  I  had  not  intended  to 
introduce  it  as  having  any  legal  significance. 

Mr.  Wallace:  The  last  statement  it  seems  to  me  would 
exclude  it.  If  he  intended  it  would  have  no  legal  significance 
it  ought  not  to  be  introduced  here,  and  I  would  like  to 
inquire  what  force  a  finding  of  a  Board  which  no  longer 
exists  has  upon  the  present  controversy.  However,  here,  the 
law  probably  is  different  so  far  as  the  parties  are  concerned. 
If  we  are  bound  by  this  decision  why  go  through  this  hear¬ 
ing  today?  So  we  object  to  the  introduction  of  that  in  evi¬ 
dence. 

Mr.  Peck :  I  object  to  it  for  the  same  reason  and  on  the 
additional  ground  that  the  law  under  which  these  findings 
were  made  was  a  different  law,  and  of  a  different  standing. 

36  Furthermore,  the  law  was  a  nullity,  being  declared  uncon¬ 
stitutional  by  the  Supreme  Court,  and  the  Board  which 
made  the  findings  had  no  legal  standing,  and  any  findings 
made  by  it  would  be  as  invalid  as  the  law  itself. 
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It  is  therefore  obviously  incompetent  and  immaterial, 
and  upon  counsel’s  statement  that  it  has  no  legal  signifi¬ 
cance,  I  can  see  no  reason  or  excuse  for  offering  it. 

Trial  Examiner  Gates:  I  assume — I  have  read  the  deci¬ 
sion — that  is  an  additional  reason  for  not  putting  it  in 
evidence? 

Mr.  Peck :  Yes,  that  is  an  additional  reason  for  not  put¬ 
ting  it  in  evidence. 

Trial  Examiner  Gates:  However,  I  will  admit  it. 

Mr.  Peck:  Exception. 

Mr.  Wallace:  Exception. 

(The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  Board’s  Exhibit  No.  7.) 

Mr.  Lodish :  At  this  time,  Mr.  Examiner,  I  woifld  like  to 
mention  that  the  company  I  may  say  was  unusually  coopera¬ 
tive  in  helping,  in  developing  the  facts  that  we  believe  show 
interstate  commerce.  1  have  several  statements  that  they 
gave  me  in  answer  to  queries  that  I  made  and  I  should  like 
to  get  those  into  the  record. 

I  presume  that  these  statements  are  a  part  of  s 
evidence,  and  if  there  is  no  objection,  no  formal 
why,  I  would  like  to  have  whoever  is  to  put  these 
statements  in  the  record,  on  for  examination  now. 

Mr.  Peck :  That  is  entirely  agreeable  and  in  line  with  the 
procedure  which  we  had  embarked  upon  at  the  last  hearing. 

Inasmuch  as  the  principal  question  here  invol 


bmebody’s 
j  objection, 
particular 


ved  is  the 

character  of  the  business  of  the  Huntington  plant  and  its 
employees,  that  is  whether  or  not  they  are  engaged  in  inter¬ 
state  commerce,  we  had  Dr.  Thompson,  the  executive  vice 
president  of  the  International  Nickel  Company  p  it  in  writ¬ 
ing  a  quite  complete  statement  of  the  operations  of  the 
Huntington  plant,  from  the  raw  material  throijgh  to  the 
finished  product,  with  the  thought  in  view  that  putting  the 
statements  down  in  black  and  white  would  shorten  the  pro¬ 
cedure  and  make  it  simpler  for  all  concerned. 


We  submitted  that  statement  to  Mr.  Lodish  an 
for  certain  additional  information  which  we  hav 


d  he  asked 
e  also  put 
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in  writing  for  him  and  are  accordingly  pleased  to  adopt  his 
suggestion  of  putting  Dr.  Thompson  on  the  stand. 

I  will  bring  out  by  three  or  four  questions  as  to  just  what 
his  position  is  on  the  record,  and  then  put  in  evidence  this 
written  statement  of  his,  and  then  let  Mr.  Lodish  put  in  his 
written  statement  and  we  make  no  objection  to  the  accuracy 
of  the  facts,  of  course,  stated  in  Mr.  Lodisli’s  statement,  but 
we  do  object  to  the  materiality  of  the  facts  which  we  are 
giving  him. 

Now,  if  that  is  agreeable,  we  will  swear  Dr.  Thompson 
at  the  present  time. 

Trial  Examiner  Gates :  Is  Dr.  Thompson  called  as  a  wit¬ 
ness  for  the  Board  or  for  the  Company? 

Mr.  Lodish :  Respondent’s  witness. 

Trial  Examiner  Gates:  I  inquired  for  information.  Off 
the  record. 

(There  was  a  discussion  off  the  record.) 


Dr.  John  F.  Thompson,  called  as  a  witness  for  the  Re¬ 
spondent,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 

Q.  (By  Mr.  Peck)  Will  you  give  your  full  name  and  ad¬ 
dress,  please,  doctor? 

A.  John  F.  Thompson;  address,  New  Canaan,  Connecti¬ 
cut. 

Q.  What  is  your  profession,  doctor? 

A.  Metallurgist. 

Q.  And  what  degrees  do  you  hold? 

A.  Bachelor  of  Science,  Doctor  of  Philosophy. 

Q.  What  is  your  connection  with  the  International 
X ickel  Compa  ny  ? 

A.  Executive  vice-president. 

Q.  How  long  have  you  been  connected  with  the  Inter¬ 
national  Nickel  Company? 

A.  Thirtv  rears. 

v  t/ 

Q.  As  metallurgist? 
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A.  As  a  metallurgist,  and  during  22  of  these  thirty  years 
I  was  directly  in  charge  of  the  manufacture  and  technical 
work  on  Monel  Metal.  During  the  last  seven  or  eight  years 
I  have  been  executive  officer,  and  have  been  that  Executive 
officer  who  is  chiefly  concerned  with  operations  of  the  Hunt¬ 
ington  Plant  in  the  metal  business. 

Q.  In  this  capacity  is  the  Huntington  Plant  under  your 
direction  at  the  present  time? 

A.  It  is. 

Q.  And  has  been  for  some  time? 

A.  It  has  been,  in  one  capacity  or  another  und^r  my  di¬ 
rection  since  it  has  been  built. 

Q.  Do  you  make  frequent  visits  to  Huntington?) 

A.  I  do. 

Q.  And  are  you  familiar  with  the  operations  at  tjie  Hunt 
ington  Plant? 

A.  I  am. 

Q.  I  hand  you  a  statement  under  the  heading  ‘‘The  In¬ 
ternational  Nickel  Company,  Inc.”,  and  ask  you  whether  or 
not  this  is  a  statement  prepared  by  you,  of  the  operations  at 
the  Huntington  Plant  of  the  International  Nickel  Company? 

(The  document  in  question  was  passed  to  Dr. 

Thompson. ) 

A.  It  is. 

Q.  Is  that  a  true  and  accurate  statement? 

A.  It  is. 

Mr.  Peck:  I  offer  it  in  evidence. 

Mr.  Reyman:  What  is  this  you  are  offering,  Mr. 
Peck?  I  didn’t  hear  you. 

Mr.  Peck :  This  is  a  statement  of  Dr.  Thompson’s. 

Mr.  Reyman :  The  first  one? 

Mr.  Peck:  Yes. 

Trial  Examiner  Gates:  Admitted. 

Mr.  Reyman :  I  object,  your  Honor,  to  tlje  admis¬ 
sion  of  this  statement,  in  its  entirety.  I  havd  not  had 
an  opportunity  to  read  it  through,  but  I  looked  at 
page  13  and  I  read  as  follows:  “Conclusion:  Three 
facts  appear  from  the  f oregoing  statement : 
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“1.  The  operations  at  the  Huntington  Plant  are 
essentially  manufacturing  operations’' — and  so  forth. 

The  whole  page,  it  seems  to  me,  consists  of  conclu¬ 
sions  of  law  and  argument  and  it  does  not  seem  to  me 
to  be  proper  evidence.  I  do  not  believe  Dr.  Thompson 
could  testify  to  it  on  cross  examination.  I  do  not  be- 
lieve  that  it  should  be  let  into  the  record  as  Dr. 
Thompson’s  testimony,  or  any  exhibit. 

Trial  Examiner  Gates:  It  seems  to  me  the  inten¬ 
tion  here  is  to  get  into  the  record  the  facts.  In  view 
of  the  fact  this  method  has  been  adopted  in  order  to 
achieve  some  degree  of  expedition  I  see  no  reason  to 
change  the  ruling. 

Of  course,  you  realize  that  any  evidence  submitted 
in  this  proceeding  is  weighed  and  must  be  weighed  be¬ 
fore  we  come  to  a  conclusion. 

Mr.  Reyman :  Do  I  understand  this  is  a  stipulation 
of  the  Board  with  counsel  for  the  company? 

1  What  is  the  nature  of  this  evidence? 

Mr.  Lodish:  Mr.  Examiner,  this  particular  state¬ 
ment  is  not  made  at  the  Board’s  request,  my  request 
or  anybody  else’s  request.  This  is  an  affirmative  state¬ 
ment  made  by  the  respondent  company  as  to  their 
physical  set-up, — isn’t  that  so?  We  assume  no  re¬ 
sponsibility  whatsoever  for  it.  This  is  just  instead 
of  Dr.  Thompson  taking  the  stand  and  stating  thirteen 
pages  of  material,  he  has  condensed  them  for  the 
record,  so  that  it  is  purely  a  statement  on  their  part, 
an  affirmative  statement,  and  on  behalf  of  the  Board 
I  should  like  to  make  a  general  objection  to  all  con¬ 
clusions  in  this  statement. 

As  I  read  the  statement  there  are  a  good  many 
statements  of  fact,  also  statements  of  ultimate  con¬ 
clusions  winch  I  think  it  is  the  duty  of  the  Trial  Exam¬ 
iner  and  the  Board  and  the  court  to  decide. 

I  therefore  categorically  object  to  all  conclusions 
in  the  statement  as  such,  w’hich  would  include  page  13, 
or  that  part  objected  to  by  Mr.  Reyman. 
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Mr.  Peck :  The  conclusion  of  course,  is  woijth  wliat 
it  is  worth.  A  man  who  has  had  the  experience  that 
Dr.  Thompson  lias  reciting  the  facts  here,  ma^  natur¬ 
ally  reach  some  conclusions  in  his  statement. 

The  Board,  I  should  suppose,  would  be  glacj.  to  have 
those  conclusions.  If  they  disagree  with  ihe  con¬ 
clusions  they  can  discard  them  or  give  such  weight  to 
them  as  it  wants. 

This  is  not,  I  take  it,  the  same  quality  of  judicial 
proceeding  as  the  trial  of  a  lawsuit  is,  and  I  think 
from  the  whole  approach,  as  well  as  your  rulings  to 
date,  they  are  a  little  more  informal  than  the  rules 
of  court,  seeking  to  get  the  facts  and  some  conclusions, 
so  that  the  Board  may  judge  from  all  it  has  before  it, 
what  conclusions  it  wants  to  reach  and  I  slibuld  say 
the  conclusions  Dr.  Thompson  reaches  here  yould  be 
of  interest,  and  the  Board  can  give  such  weight  to  them 
as  it  wishes. 

Trial  Examiner  Gates :  The  ruling  is  not  changed. 

Mr.  Reyman:  What  was  the  ruling? 

Trial  Examiner  Gates :  I  admit  it. 

Mr.  Reyman:  As  an  exhibit  or  Dr.  Thompson’s 
statement? 

Trial  Examiner  Gates :  Dr.  Thompson’s  statement, 
I  assume. 

Mr.  Lodisli :  May  the  record  show  an  exception  to 
the  admission  of  those  parts  of  the  statement  that 
are  objected  to. 

Mr.  Peck:  That  is  all.  i 

(The  statement  referred  to  is  in  the  words  and 

figures,  following,  to  wit:) 

( Page  1. ) 

THE  INTERNATIONAL  NICKEL  COMPANY,  INC. 

The  Huntington  Plant  is  owned  by  the  International 
Nickel  Company,  Inc.,  a  Delaware  Corporation,  subsidiary 
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of  The  International  Nickel  Company  of  Canada,  Limited  (a 
corporation  organized  under  The  Companies  Act  of  the 
Dominion  of  Canada)  whose  operations  are  conducted  en¬ 
tirely  without  the  United  States. 

(Page  2.) 

OPERATIONS  AT  HUNTINGTON  PLANT. 

The  Huntington  Plant  is  engaged  in  the  manufacture  of 
pure  nickel  and  high  nickel  content  high  cost  non-ferrous 
alloys  made  in  relatively  small  quantities  and  of  very  high 
quality.  The  plant  differs  for  example,  radically  from  a  steel 
mill  where  large  tonnages  of  low  cost  ferrous  metals  are 
handled.  The  Nickel  industry  involves  a  small  tonnage  of 
high  cdst  non-ferrous  metal  having  special  physical  and  chem¬ 
ical  properties.  In  the  steel  industry  they  deal  with  tons, 
where  we  deal  with  pounds. 

The  products  manufactured  at  the  plant  consist  of  rolled 
nickel,  reduced  nickel,  Monel  Metal,  Inconel,  copper-nickel 
and  other  nickel  bearing  alloys.  The  principal  forms  in 
which  these  products  are  produced  are  rods,  bars,  strip, 
sheets,  tubes,  wire,  welding  rod,  forgings,  special  shapes,  re- 
44  duced  nickel,  and  anodes. 

It  has  been  the  Company’s  policy  for  many  years  to  be 
able  at  all  times  to  make  deliveries  promptly  upon  receipt 
of  orders.  This  policy  has  been  dictated  by  the  company’s 
findings  and  its  conviction  that  sales  of  its  products  are  in 
a  large  measure  dependent  upon  assuring  the  customer  that 
delivery  will  be  made  promptly.  It  is  necessary  in  carrying 
out  that  policy  to  keep  on  hand  at  the  plant  a  large  supply 
of  raw  material  in  advance  of  manufacture  and  a  large  supply 
of  the  finished  products  in  advance  of  shipments,  and  cor¬ 
respondingly,  to  keep  on  hand  large  inventories  of  semi¬ 
finished  products  in  intermediate  stages  of  manufacture. 

Stocks  of  Raw  Material.  Substantial  stocks  of  raw 
materials  are  at  all  times  kept  on  hand  at  the  plant,  con¬ 
sisting  principally  of  2,000,000  pounds  of  nickel-copper 
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matte  (a  sulfide — the  average  analysis  of  which  is  20  per  cent 
sulphur,  .5  per  cent  iron  and  the  balance  nickel  an$  copper 
in  ratio  of  two  to  one),  800,000  pounds  of  electrolytic  nickel 
cathodes  (99.9%  pure  nickel)  and  100,000  pounds  pf  green 
nickel  oxide  (75%  nickel).  In  addition  to  these  principal 
raw  materials  there  are  many  other  raw  materials  or 
such  as  magnesium,  manganese,  aluminum,  ferro 


supplies 
chrome, 

charcoal,  etc.,  which  are  used  in  the  course  of  operation  and 
45  of  which  adequate  stocks  are  maintained.  The  figures  as  to 


quantities  of  materials  indicated  in  this  statement 


are  the 


approximate  average  amounts  on  hand  during  19$5.  The 
plant  keeps  on  hand  about  a  month’s  supply  of  these  raw  ma¬ 
terials  in  advance  of  their  use  in  manufacture  of  intermediate 
products. 

The  matte  is  used  for  the  production  of  Mon^l  Metal 
products,  the  electrolytic  nickel  cathodes  for  the  production 
of  rolled  pure  nickel  products  and  other  rolled  special  nickel 
bearing  alloys,  and  the  oxide  for  the  production  of  reduced 
nickel. 

The  essential  steps  in  the  manufacturing  operations  at 
the  plant  beginning  with  the  raw  materials  and  ending  with 
the  finished  products  in  the  Warehouse  are  as  follow^: 


(a)  Calciners.  Calcining  is  a  process  of  furnace  roast¬ 
ing  aud  reducing  the  matte  after  it  has  been  crushed  and 
ground.  In  these  furnaces  two  successive  metallurgical 
operations  are  carried  out. 

(i)  Roasting.  In  this  step  of  the  process  the  ipatte  is 
heated  and  stirred  in  contact  with  air  which  burns  out  the 
sulphur  and 

(Page  3a.) 

changes  the  metals  from  sulphides  to  oxides,  (ii)  Reduction. 
In  the  latter  end  of  the  furnace  after  the  sulphides  hg,ve  been 
changed  to  oxides  charcoal  is  introduced  and  the  tempera¬ 
tures  then  prevailing  in  the  furnace  partially  reduce  these 
oxides  to  metal.  By  such  roasting  and  reduction  the  sul- 
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46  phur  content  is  reduced  from  20  per  cent  to  .005  per  cent, 
and  the  metallic  content  is  increased  from  approximately 
80  per  cent  in  the  matte  to  approximately  00  per  cent  in  the 
reduced  oxide.  The  product  is  in  lump  form  and  is  known 
as  Monel  oxide.  The  Monel  oxide  is  sent  to  a  storage  bin 
in  the  Refinery  where  approximately  1,000,000  pounds  are 
regularly  kept  in  stock  until  needed  in  the  Refinery  opera¬ 
tion. 

(Page  4.) 

Another  operation  conducted  in  the  calcining  department 
is  the  manufacture  of  reduced  nickel  from  green  nickel 
oxide.  The  green  nickel  oxide  is  mixed  with  charcoal  and 
charged  into  furnaces,  the  resulting  product  being  nickel  in 
powdered  form,  known  commerically  as  “Reduced  Nickel”, 
with  a  nickel  content  of  not  less  than  96  per  cent.  This 
nickel,  which  is  produced  in  limited  amounts,  is  a  finished 
product. 

The  stocks  of  electrolytic  nickel  are  not  charged  into 
the  calcining  furnaces. 

(b)  Refinery.  In  the  refinery  the  partially  reduced 
Monel  oxide,  referred  to  in  the  preceding  paragraph,  is 
charged  into  furnaces  with  charcoal  and  melted.  This  com¬ 
pletes  the  change  from  oxide  to  metal.  Into  the  same  fur¬ 
naces  and  at  the  same  time  there  are  charged  certain  scraps 
produced  in  later  processes.  This  molten  metal  is  then  re¬ 
fined  to  remove  any  sulphur  which  may  have  been  intro¬ 
duced  with  the  scrap  or  fluxes;  the  carbon  content  is  ad- 
4.7  justed  to  the  proper  amount,  and  additions  of  various  ele¬ 
ments  such  as  manganese,  silicon  or  aluminum  are  made 
according  to  the  grade  of  Monel  Metal  desired  and  finally  an 
addition  of  some  malleabilizing  agent  such  as  magnesium 
is  made  and  the  metal  cast  into  ingots  of  varying  sizes  weigh¬ 
ing  from  1,000  to  30,000  pounds. 

The  function  of  the  Refinery  as  to  electrolytic  nickel 
is  to  melt  and  refine  the  electrolytic  nickel  cathodes  manu¬ 
facturing  various  grades  of  malleable  nickel,  copper-nickel 
and  chrome-iron  nickel  alloys,  all  in  the 


I 
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form  of  ingots  weighing  up  to  6,000  pounds.  The  mdst  im¬ 
portant  product  produced  in  refining  electrolytic  nickel  is 
malleable  nickel  and  the  principal  nickel  alloy  produced 
with  electrolytic  nickel  is  Inconel  consisting  of  nickel, 
chrome  and  iron.  The  refinery  operations  make  the  elec¬ 
trolytic  nickel  into  completely  new  products  with  different 
chemical  and  physical  properties 

Upwards  of  30  products  having  different  chemical  com¬ 
positions  result  from  the  refining  either  of  Monel  okide  or 
electrolytic  nickel.  These  different  chemical  compojsitions 
and  physical  properties  are  produced  in  order  to  ^mpart 
to  the  final  product  certain  desired  physical  properties,  such 
as  hardness,  strength,  ductility,  corrodibility  or  adaptability 
to  welding  or  machining. 

(c)  Milling  and  Chipping.  To  safeguard  the  ultimate 
finished  products  from  surface  defects,  all  ingots  produced 
at  the  Refinery  are  taken  to  the  milling  and  chipping  de¬ 
partment.  Here  cutting  machines  mill  the  ingots  <m  four 
sides  to  a  depth  of  %  inch.  Any  small  defects  not  Entirely 
removed  by  milling  are  chipped  out  by  hand  with  pneumatic 
chipping  hammers  producing  a  clean  solid  surface  for  forg¬ 
ing  and  rolling. 

A  stock  of  all  forms  of  ingots  is  currently  kept  pn  hand 
in  the  milling  and  chipping  departments  amounting  to  ap¬ 
proximately  2,000,000  pounds.  j 

(d)  Hammer  Shop .  The  milled  and  chipped  ingots  then 
move  when  needed  into  the  Hammer  Shop  for  foil 
cogging  to 


ging  or 
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various  sizes  of  blooms,  slabs  and  forgings.  The  Klammer 
Shop  equipment  besides  hammers  includes  several  furnaces 
in  which  the  ingots  are  heated  prior  to  being  hammered  into 
blooms,  forgings  and  slabs.  By  this  forging  operation  the 

metal  is  not  only  changed  in  shape  but  the  cast  structure, 

|  7 

derived  from  pouring  the  ingots,  is  converted  into  a  [wrought 
structure. 
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There  are  also  in  this  department  machines  for  manu¬ 
facturing  nuts,  bolts,  rivets,  anode  hooks  and  other  special 
forgings  from  the  mill  products.  Many  special  machines  are 
employed  in  these  operations.  A  stock  of  these  materials 
amounting  to  30,000  pounds  is  currently  carried. 

49  The  principal  products  of  this  department,  namely  the 
blooms  and  slabs  are  then  sent  back  to  the  chipping  depart¬ 
ment  where  any  remaining  surface  defects  are  removed.  At 
all  times  a  stock  of  ingots  is  kept  on  hand  in  the  Hammer 
Shop,  totalling  approximately  400,000  pounds. 

(e)  Machine  Shop.  All  forgings  other  than  the  blooms 
and  slabs  move  when  required  to  the  machine  shop  where 
they  are  finished  or  semi-finished  on  lathes,  planers,  shapers, 
etc. 

(f)  Merchant  Mill  Department.  As  material  is  needed 
by  the  merchant  mill  the  finished  blooms  and  billets  kept  in 
stock  in  the  chipping  department  or  billet  yard  are  delivered 
to  the  24"  rolling  mill.  In  this  department  there  are  fur¬ 
naces  for  heating  the  blooms  and  billets  prior  to  their  being 
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passed  through  the  rolls  which  produce  sheet  bars,  billets, 
bars  and  rods. 

Approximately  5,500,000  pounds  of  chipped  blooms  and 
billets  are  regularly  kept  in  stock  in  the  merchant  mill  and 
the  finished  rods  go  to  the  warehouse  where  a  stock  is  kept 
on  hand. 

Billets.  These  products  of  the  24"  mill  are  surface  in¬ 
spected  and  chipped  and  then  placed  in  stock  either  in  a 
billet  yard  or  returned  to  the  merchant  mill  where  they  are 
subjected  to  the  operation  of  a  variety  of  other  mills,  includ¬ 
ing  a  20"  mill,  a  14"  mill,  a  10"  mill,  and  a  9"  mill,  produc- 

50  ing  hot  rolled  rods  and  hot  rolled  strip,  all  of  which  then 
go  directly  to  the  warehouse,  except  that  certain  quantities 
of  these  products  are  sent  to  the  cold  drawn  and  strip  mill 
departments. 
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Sheet  Bars.  These  products  of  the  24"  mill  are  placed 
in  stock  in  the  sheet  mill. 

Anodes.  Nickel  billets  from  the  24"  mill  are  also  rolled 
on  the  14"  mill  producing  nickel  anodes  which  go  directly 
to  the  warehouse  where  a  stock  of  approximately  200,000 
pounds  is  maintained  in  anticipation  of  future  nekds. 
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(g)  Sheet  Mill  Department.  The  sheet  bars  produced  in 
the  Merchant  Mill  Department  are  transferred  to  jhe  Sheet 
Mill  Department  where  the  bars  are  hot  rolled,  annealed, 
pickled,  cold  rolled,  re-annealed  and  stretcher  or  roller  lev¬ 
elled,  and  then  boxed  and  placed  in  the  Warehouse.  By 
these  steps  sheets  of  various  sizes,  gauge,  temper,)  etc.,  are 
produced. 

In  this  department  there  is  kept  a  stock  of  approximately 
400,000  pounds  of  sheet  bars  and  in  addition  a  stock  of  semi¬ 
finished  sheets  amounting  to  S50,000  pounds. 

(Page  8.) 

A  certain  quantity  of  this  sheet  material  is  diverted  to 
the  Polishing  Department  for  surface  finishing. 

Currently  a  stock  of  sheet  is  kept  in  the  Warehouse 
amounting  to  approximately  500,000  pounds. 


(h)  Strip  Mill  Department.  The  Strip  Mill  Department 
receives  hot  rolled  strip  from  the  Merchant  Mill  and  pro¬ 
duces  various  gauges  of  cold  rolled  strip  through  tjandem  or 
single  mills.  The  cold  rolled  strip  is  boxed  and  sent  to  the 
warehouse.  Hot  rolled  strip  stock  is  kept  currently  in  the 
cold  rolled  strip  department  amounting  to  approximately 
400,000  pounds.  A  stock  of  cold  rolled  strip  amounting  to 
approximately  200,000  pounds  is  also  regularly  kept  in  the 


Warehouse. 


(i)  Cold  Drawn  Department.  In  this  department  the 
hot  rolled  products  of  the  various  merchant  mills  ai*e  pickled 
and  cold  drawn.  A  stock  of  hot  rolled  products  produced 
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by  the  merchant  mill  amounting  to  approximately  200,000 
pounds  is  kept  in  the  cold  drawn  department  and  stock  of 
finished  cold  drawn  products  amounting  to  S00,000  pounds 
is  kept  in  the  warehouse. 

This  department  also  draws  Monel  Metal,  Nickel  and 
Inconel  tubes  from  tube  shells. 

A  current  stock  of  tube  billets  amounting  to  300,000 
pounds  and  a  stock  of  tube  shells  amounting  to  600,000 
pounds  are  kept  in  Huntington.  These  tube  shells  have  been 
pierced  on  a  tollage  basis  by  another  concern  located  in 
Pennsylvania  which  pierces  tube  billets  which  are  shipped 
from  Huntington  for  that  purpose,  the  tube  shells  being 
returned  to  the  Huntington  plant  for  further  processing. 
Owing  to  the  fact  that  it  is  more  economical  to  have  large 
quantities  pierced  at  the  same  time  and  wiien  the  other  con¬ 
cern  is  prepared  for  such  operations,  quite  large  supplies 
of  tube  billets  and  tube  shells  are  kept  on  hand. 
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The  cold  drawm  tubes  are  sent  to  the  warehouse  and  a 
stock  amounting  to  approximately  450,000  pounds  is  main¬ 
tained  there.  Annual  shipments  of  these  products  approx¬ 
imate  575,000,  so  that  stocks  of  tube  billets,  tube  shells  and 
cold  drawn  tubes  sufficient  for  a  year  and  a  half  are  main¬ 
tained  on  hand. 

Warehousing  of  Finished  Products: 

The  Warehouse  is  maintained  for  the  storage  of  stock 
sizes  of  the  finished  products  manufactured  at  the  plants. 
By  reason  of  the  company  inventory  policy  previously  re¬ 
ferred  to,  large  inventories  of  these  products  are  maintained 
in  the  Warehouse  in  advance  of  and  subject  to  sale.  The 
average  stock  of  the  various  finished  products  kept  on  hand 
amounts  to  approximately  4,500,000  pounds. 

The  stocks  in  the  warehouse,  together  wdth  the  inter¬ 
mediate  stocks  kept  on  hand  in  the  various  departments  in 
anticipation  of  future  sales  amounts  at  present  to  approx- 
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imately  15,200,000  pounds  and  has  reached,  depending  upon 


exclusive 
the  plant 


the  business  curve,  a  peak  of  24,000,000  pounds, 
of  the  above  mentioned  stocks  of  raw  materials  at 
which  approximate  3,000,000  pounds. 

The  policy  above  mentioned  of  maintaining  lai'ge  stocks 
has  resulted  in  total  average  stocks  at  the  plant  I  including 
stocks  in  intermediate  forms  and  raw  materials!  on  hand 
during  1935  of  approximately  12  times  the  averagp  monthly 
sales  of  Huntington  mill  products  during  that  yehr. 

I 
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Personnel  of  Various  Departments.  The  approximate 
number  of  men  now  employed  in  the  various  different  de¬ 
partments  of  the  plant  on  an  hourly  or  tonnage  basis,  is  as 
follows : 


Calciners 

3(f 

Refinery 

6^ 

Hammer  Shop 

Merchant  Mill 

59 

Sheet  Mill 

19| 

Chipping  Dept. 

176 

Strip .  Mill 

77 

Polishing  Dept. 

34 

Cold  Drawn  Dept. 

Electrical  Dept. 

9g 

Carpenters  &  Painters 

18 

Pipe  Fitters 

11 

Machinists  &  Steel  Workers 

75 

Yard  Dept. 

25 

Warehouse 

80 

Reclaiming  Dept. 

6 

Miscellaneous* 

75 

Messengers 

4 

Total 


1137 


*  Includes :  Store  Department,  inspection,  <j>rder  dept., 
roll  turning,  acid  reclaiming,  combustion,  laboratory. 
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54  (Page  11.) 

SALES. 

Sales,  credits  and  billings  are  all  bandied  by  the  New 
York  office  of  the  Company. 

Orders  are  in  all  cases  sent  directly  by  the  purchaser  to 
the  New  York  office  of  the  Company,  which  determines 
whether  or  not  the  orders  are  to  be  accepted  and  issues  ship¬ 
ping  instructions  to  Huntington. 

(Page  12.) 

The  Huntington  plant  has  no  contact  with  customers 
except  to  inform  them  that  shipment  has  been  made.  All 
communications  and  relations  with  customers  regarding 
quality,  change  of  sizes,  delivery  dates,  complaints,  analyses, 
methods  of  boxing,  and  all  other  matters  are  required  to  be 
taken  up  directly  with  the  New  York  office  and  never  with 
the  Huntington  mill. 

(Page  13.) 

CONCLUSION. 

Three  facts  appear  from  the  foregoing  statement: 

1.  The  operations  at  the  Huntington  plant  are  essen¬ 
tially  manufacturing  operations — during  which  the  raw  ma¬ 
terials  are,  through  a  series  of  fundamental,  physical  and 
chemical  operations,  made  into  a  variety  of  new  products  , 

55  entirely  different  in  their  inherent  properties  and  charac¬ 
teristics  from  any  of  the  various  raw  materials  used. 

2.  After  receipt  the  raw  materials  definitely  come  to  rest 
in  Huntington  where  they  or  intermediate  or  finished  prod¬ 
ucts  manufactured  from  them  remain  for  months  and  until 
such  time  as  they  are  shipped  out  pursuant  to  instructions 
from  the  New  York  office  of  the  Company  to  fill  orders. 

3.  The  relations  of  the  plant  to  its  employees  are  all 
local.  Employees  are  hired,  paid  or  discharged  by  the  plant 
manager  at  Huntington.  They  are  employed  exclusively  in 
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and  about  the  Huntington  plant  and  they  perforn} 
ous  manufacturing  activities  above  referred  to,  or 
cases  activities  incidental  thereto  such  as  carpentrj 
cal  work,  pipe  fitting,  etc. 


the  varb 
in  certain 
y,  electri- 


materials 
Let  us  see 


Mr.  Peck:  That  is  all. 

Cross  Examination. 

Q.  (By  Mr.  Lodisli)  Dr.  Thompson,  you  are,  apparently, 
both  a  scientist  and  a  business  man.  I  suppose  thpt  is  a  fair 
assumption,  metallurgist  and  vice  president  of  thfe  Interna¬ 
tional  Nickel  Company? 

A.  Yes.  ! 

Q.  In  your  statement  you  say  that  certain  raw 
come  into  the  plant  and  become  totally  different, 
how  you  put  that :  “are  made  into  a  variety  of  nev^  products 
56  entirely  different  in  their  inherent  properties  and  charac¬ 
teristics.” 

Are  you  making  that  statement  as  a  scientist  or  as  a 
business  man? 

A.  As  a  scientist  or  as  a  business  man? 

Q.  Yes. 

A.  I  am  making  it  as  a  technical  statement,  scientifically, 
to  assume  your  words.  ! 

Q.  That  is,  scientifically  you  say  that  there  is  ^  complete 
conversion  there.  That  comes  in  sulphide  and  qhanges  to 
oxide  and  then  becomes  Monel  Metal  in  the  case  of  matte. 

A.  Yes. 

Q.  In  the  case  of  electrolytic  cathodes  that  changes  into 
rolled  pure  nickel,  and  the  raw  or  green  nickel  oxide  becomes 
reduced  nickel? 

A.  Right. 

Q.  As  a  scientist  you  believe  that  is  a  complete  conver¬ 
sion  into  something  entirely  different? 

O  v 


A.  Right. 

Q.  Would  you  say  that  was  entirely  different, 
ness  man? 

A.  Yes. 


as  a  busi- 
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Q.  You  would? 

A.  Yes. 

Q.  The  nickel,  copper  matte,  as  I  understand  it,  has  50 
per  cent  nickel,  25  per  cent  copper,  and  about  20  per  cent 

57  sulphur,  that  is  roughly  speaking. 

A.  Yes,  roughly  speaking  that  is  so. 

Q.  Now,  the  first  process  burns  out  the  sulphur,  so  that 
you  have,  roughly  speaking,  just  nickel  and  copper  left,  is  that 
right? 

A.  No,  the  first  process  converts  nickel  and  copper  sul¬ 
phide  speaking  chemically — the  first  process  converts  nickel 
and  copper  sulphide  into  nickel  and  copper  oxide. 

Q.  And  that  is  primarily  the  elimination  of  sulphur? 

A.  Primarily  the  elimination  of  sulphur. 

Q.  Then  the  next  step  is  what? 

A.  Then  the  next  step,  conducted  in  the  same  furnace,  is 
to  introduce  charcoal  and  by  the  reaction  of  the  carbon  in 
that  charcoal  upon  the  oxygen  of  the  oxide,  partially  con¬ 
vert,  to  the  extent  of  about  90  per  cent,  the  oxide  into  metal. 

Q.  lSn?t  that,  then,  just  an  elimination  of  what  may  be 
called  impurities  or  foreign  matter?  That  is,  you  reduce  the 
matte  from  a  combination  of  several  into  just  one,  just 
nickel,  which  is  the  element  you  want  to  use? 

A.  Those  are  three  entirely  distinct  and  different  chemical 
substances.  The  first,  a  sulphide,  combining  the  metals  with 
sulphur;  and  in  the  second  case,  the  oxide,  combining  of  the 
material  with  oxygen ;  and  third,  reduction  to  the  metal.  If 
you  want  an  exactly  similar  chemical  simile  you  might  say 
you  had  carbon  disulphide,  which  you  probably  know  is  con- 

58  verted  to  carbon  dioxide,  converted  again  to  graphite.  They 
are  three  chemicallv  absolutely  distinct  and  different  things. 

Q.  In  this  process  of  changing  mattes  to  Monel  Metals,  is 
any  of  the  nickel  lost? 

A.  In  changing  mattes  to  Monel  Metal,  yes,  there  are  both 
nickel  and  copper  lost. 

Q.  How  are  they  lost? 

A.  Because  as  you  roast  them  in  a  furnace  the  draft  of 
air  over  the  furnace  carries  away  some  small  particles.  You 
are  talking  both  of  roasting  and  of  the  final  smelting  into 
ingots. 

Q.  Yes. 
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A.  Yes,  there  are  small  amounts  lost  in  the  smelter  and 
small  amounts  lost  in  the  flue  dust. 

Q.  A  very  small  amount,  what  percentage  would  Vou  say? 

A.  I  couldn’t  answer  exactly,  something  in  the  neighbor¬ 
hood — my  recollection  would  be,  something  in  the  Neighbor¬ 
hood  of  one  and  a  half  to  two  per  cent.  It  is  in  that  order 
of  magnitude.  I  would  not  care  to  answer  the  exact  per¬ 
centage. 

Q.  Then,  would  you  say  that,  generally  speaking,  when 
an  ore  is  mined  and  put  through  various  processes  here,  and  it 
becomes  a  metal,  iron,  steel  and  so  forth,  there  has  been  a 
complete  conversion  to  a  new  product  entirely? 

A.  Yes,  that  is  right.  j 

Mr.  Lodisli :  That  is  all.  j 

Mr.  Peck:  What  about  this  statement?  you 

want  to  put  that  in? 

Mr.  Lodish :  Well,  wait  a  minute. 

(There  was  a  discussion  off  the  record. 

Mr.  Lodish:  If  we  are  through  with  that  state¬ 
ment,  yes,  I  would  like  to  get  to  this  other. 


Jliar  with 
uiries  re- 


Q.  (By  Mr.  Lodish)  Dr.  Thompson,  are  you  fam 
the  statement  made  in  response  to  some  of  my  inq 
garding  the  nature  of  the  company’s  business  in  Respect  to 
purchases  and  sales,  dated  April  9? 

(The  document  referred  to  was  passed  to  Dr. 

Thompson. ) 

A.  Commencing,  “The  following  information  is  given”? 

Q.  Yes. 

A.  Yes,  I  am. 

Q.  Now,  would  you  say  that  this,  to  the  be^t  of  your 
knowledge  and  belief,  is  an  accurate  statement? 

A.  I  do. 

Mr.  Lodish:  I  would  like,  Mr.  Examiner,  at  this 

i  7 

time,  to  introduce  this  statement  bodily  as  a  part  of 
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the  testimony  of  Dr.  Thompson.  Any  objection  to 
that? 

Mr.  Peck :  I  suggest  you  offer  it  as  a  part  of  your 
cross  examination.  We  object  to  the  materiality  of 
the  facts  there  stated.  They  go  into  the  conduct  and 
operations  of  the  International  Nickel  Company  at 
large  in  its  various  fields  of  activity,  practically  all  of 
which  is  foreign  to  the  subject  here  under  discussion. 

We  are  dealing  with  the  isolated  situation  of  the 
operations  of  the  Huntington  Plant,  and  whether  or 
not  that  plant  and  the  production  and  maintenance 
employees  here  at  Huntington  are  engaged  in  inter¬ 
state  commerce.  What  the  company  at  large  does  in 
other  parts  of  the  country  does  not  include  the  Hunt¬ 
ington  plant  or  its  employees,  and  is  beyond  the  scope 
of  this  hearing  and  immaterial. 

Mr.  Lodisli :  The  suggestion  is  acceptable  that  this 
be  introduced  as  part  of  our  cross  examination  of  Dr. 
Thompson. 

Mr.  Peek :  You  may  use  the  original  if  you  want  to. 

Mr.  Lodisli :  I  would  like  to  amplify  the  statement 
with  a  few  more. 

Mr.  Peck :  I  don't  think  we  have  had  a  ruling. 

Trial  Examiner  Gates:  I  am  waiting  to  find  out 
whether  vou  are  offering  it. 

Mr.  Lodisli :  Yes,  Mr.  Examiner,  as  part  of  the  cross 
examination  of  Dr.  Thompson. 

Trial  Examiner  Gates :  Admitted. 

Mr.  Peck:  Exception. 

Suppose  we  have  these  exhibits  bodily  typed  into 
the  record  so  that  anybody  who  has  a  copy  of  the 
record  will  have  a  copy  of  them  in  the  record? 

Mr.  Reyman :  Off  the  record  please. 

(There  was  a  discussion  off  the  record.) 

Mr.  Reyman:  Let  them  go  in  as  Dr.  Thompson’s 
testimony  and  cross  examination. 

Mr.  Peck :  That  is  all  right. 


61 
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Trial  Examiner  Gates:  Very  well.  Put  them  in 
that  way,  then. 

Mr.  Lodish :  That  suggestion  of  typing  in  the  ex¬ 
hibits  only  applies  to  the  last  two,  the  statement  dated 
April  9th  and  the  general  statement. 

Mr.  Peck :  Yes. 

(The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  Board’s  Exhibit  No.  8,  Witness 
Dr.  Thompson.) 

(Board’s  Exhibit  No.  S  is  in  the  words  and  figures 
following,  to-wit : ) 

(Page  1.) 

April  9,  1936. 

I 

Tlie  following  information  is  given  at  the  request  of  the 
attorney  for  the  National  Labor  Relations  Board,  My.  Harry 
Lodish.  It  is  submitted  subject  to  the  objection  of  T^ie  Inter¬ 
national  Nickel  Company,  Inc.,  that  the  information  so  re¬ 
quested  and  given  is  immaterial  to  any  issue  before  this 
hearing. 

Total  orders  for  raw  material  ( Matte  and  Nickel )  for  the 
Huntington  plant  in  1935  were  22,630,000  pounds.  All  of 
this  raw  material  is  purchased  under  an  inter-companv  con¬ 
tract  between  the  International  Nickel  Company,  Inc.  and 
The  International  Nickel  Company  of  Canada,  Ltd.,  whereby 
the  former  purchases  all  of  its  requirements  of  such  imaterial 
for  manufacture  in  the  United  States.  All  orders  |for  these 
raw  materials  are  placed  by  the  New  York  office  of  The  Inter¬ 
national  Nickel  Company,  Inc.,  and  shipments  a|re  made 
from  Canada. 

The  remaining  raw  materials  consist  of  relatively  small 
quantities  of  various  alloying  agents  such  as  manganese, 
ferro  manganese  and  ferro  chrome  purchased  from  the  Elec¬ 
tro-Metallurgical  Sales  Corporation  which  is  located  in  and 
makes  its  shipments  from  New  York  state.  The  purchases  of 
these  materials  are  made  under  requirement  contracts  peri- 
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odically  negotiated  and  entered  into  between  the  New  York 
office  of  this  company  and  the  company  above  mentioned 
supplying  these  materials.  The  total  cost  of  all  alloying 
agents  for  the  year  1935  did  not  exceed  $50,000. 

It  is  also  necessary  to  purchase  supplies  which  are  con¬ 
sumed  in  the  manufacturing  process  at  Huntington  and 
which  do  not  become  a  part  of  the  finished  product.  These 
include  the  following  principal  supplies: 

Magnesium  purchased  from  the  Dow  Chemical  Company, 
shipments  being 


( Page  2. ) 

made  from  Michigan  under  yearly  requirement  contract  nego¬ 
tiated  by  the  New  York  office  of  this  company.  Purchases  of 
magnesium  during  1935  amounted  to  approximately  $S,000; 

Soda  Ash  purchased  from  several  different  concerns 
located  in  Ohio,  Virginia,  Pennsylvania,  New  York  and 
Michigan,  shipments  being  made  from  such  states  under 
orders  negotiated  and  placed  from  time  to  time  by  the  New 
York  office  of  this  Company.  The  total  cost  of  soda  ash 
purchased  during  1935  was  approximately  $9,000 ; 

Heavy  acids  purchased  from  Grasselli  Chemical  Company 
of  Cincinnati,  Ohio,  under  yearly  requirement  contracts  ne¬ 
gotiated  by  the  New  York  Office  of  this  Company,  shipments 
being  made  from  Ohio  and  Kentucky.  The  total  cost  of  such 
acids  purchased  during  1935  was  approximately  $10,000 ; 

Charcoal  purchased  from  three  or  four  concerns  but  prin¬ 
cipally  from  E.  W.  Colledge  and  Company  of  New  York  under 
orders  negotiated  and  placed  from  time  to  time  by  the  New 
York  office  of  this  Company,  shipments  being  made  prin¬ 
cipally  from  Georgia,  Louisiana  and  Florida.  The  total 
cost  of  charcoal  purchased  during  1935  was  approximately 
$45,000 ; 

Nitrate  of  Soda  purchased  principally  from  Harshaw 
Chemical  Co.  of  Cleveland,  Ohio,  the  purchase  likewise  being 
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negotiated  by  the  New  York  Office  of  this  Company,  ship¬ 
ments  being  made  from  Virginia.  The  total  cost  oij  nitrate 
of  soda  purchased  during  1935  was  approximately  $5,000 ; 

Natural  gas  purchased  principally  from  the  Moniekel  Gas 
Company,  a  West  Virginia  Corporation  with  all  of  its  gas 
properties  in  West  Virginia,  the  contract  under  which  these 
64  purchases  are  made  having  been  negotiated  many  y^ars  ago 
in  New  York.  The  yearly  cost  of  natural  gas  is  in  ^xcess  of 
$300,000 ; 

(Page  2- A) 

Fluorspar  purchased  principally  from  the  Victoiiy  Fluor¬ 
spar  Company  in  Illinois,  the  order  likewise  being  negotiated 
and  placed  from  the  New  York  office  of  this  Company.  The 
total  cost  of  fluorspar  during  1935  was  approximately  $3,500. 

The  manager  of  purchases  is  Mr.  Frank  Ludlam  of  the 
New  York  office. 

In  addition  to  the  raw  materials  and  supplies  referred 
to  above,  miscellaneous  maintenance  supplies  are  purchased 
from  time  to  time  and  received  from  several  states,  these 
purchases  include  pipe  fittings,  bolts,  nuts,  electrical  sup¬ 
plies,  oils  and  grease,  spare  machine  parts,  shovels,  letc.,  and 
are  purchased  by  M.  R.  Mason  who  is  located  at  the  Hunting- 
ton  plant. 

All  raw  materials  are  received  at  Huntington  bfy  rail  on 
the  Company’s  siding.  Two  men  are  regularly  engaged  in 
unloading  raw  materials  and  seven  men  are  called  upon  part 
time  for  such  unloading. 

(Page  3.) 

An  average  of  four  men  a  day  were  employed  during  1935 
in  the  unloading  of  raw  materials  and  supplies. 

The  total  shipments  of  finished  products  from  the  Hunt¬ 
ington  plant  during  1935  were  23,250,000  pounds.  At  least 
65  90  per  cent  of  such  products  were  shipped  outside  of  the 

state  of  West  Virginia.  About  10  per  cent  of  the  finished 
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products  shipped  outside  of  the  state  of  West  Virginia  were 
shipped  to  foreign  countries. 

The  following  rough  estimate  is  made  of  the  percentages 
of  shipments  from  the  Huntington  plant  to  various  states : 


Shipments  direct  to  independent  jobbers  or  other 
large  customers  as  follows : 


i 

l 


New  Jersey 

Ohio 

Illinois 

Michigan 

Massachusetts 

New  York 

Pennsylvania 


20% 

17% 

6% 

4% 


j.  12% 

J 


Shipments  from  Huntington  direct  to  customers 
6i  the  independent  jobbers  or  direct  to  miscellaneous 
other  customers: 


Virginia 
Maryland 
Delaware 
New  York 
New  Jersey 
Connecticut 
Massachusetts 
Ehode  Island 
Maine 

District  of  Columbia 


Pennsylvania 

Ohio 

West  Virginia 
Kentucky 


u% 


I 
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Wisconsin 

Michigan 

Indiana 

Illinois 

Missouri 

Minnesota 

Iowa 

Oklahoma 
Kansas 
Nebraska 
South  Dakota 
North  Dakota 


Y  5% 


California 

Nevada 

Utah 

Arizona 


Tennessee 

Alabama 

Florida 

Georgia 

North  Carolina 
South  Carolina 


Texas 

Arkansas 

Mississippi 

Louisiana 


Y  Vz% 


I 


(Page  4.) 


The  finished  products  produced  at  the  plant  are 
ucts  to  which  reference  was  made  in  my  statement^ 
ing  the  operations  at  the  Huntington  plant,  viz. 
Monel  metal,  Inconel,  Copper  Nickel  and  other  nic 
ing  alloys  in  the  form  of  rods,  bars,  strips,  sheets,  tubes 


tihe  prod- 
regard- 
nickel, 
kel  bear- 


,  wire, 
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welding  rod,  forgings,  special  shapes,  reduced  nickel  and 
anodes.  None  of  these  finished  products  are  sold  by  the  com- 
67  pany  to  ultimate  consumers  for  use  in  homes  and  in  business. 
On  the  contrary,  all  finished  products  are  sold  to  the  inde¬ 
pendent  jobbers  hereinafter  referred  to  for  re-sale  to  manu¬ 
facturers  or  are  sold  and  shipped  direct  from  Huntington  to 
other  manufacturers  to  be  incorporated  in  items  made  by 
these  manufacturers. 

The  International  Nickel  Company,  Inc.  has  no  sales 
representatives  outside  of  its  New  York  Office.  Approx¬ 
imately  45  per  cent  of  the  sales  made  during  1935  of  the 
products  produced  at  Huntington,  were  made  to  independent 
jobbers  in  various  cities  of  the  United  States  as,  for  example, 
Boston,  Chicago,  Cleveland,  Detroit,  Los  Angeles,  Pitts¬ 
burgh,  New  York,  engaged  in  selling  metal  products  by  this 
company  and  various  other  such  concerns,  products  includ¬ 
ing  stekl,  brass,  aluminum,  copper,  nickel,  Monel  metal,  etc. 
It  should  be  mentioned,  incidentally,  that  one  of  these  inde¬ 
pendent  jobbers  is  Whitehead  Metal  Products  Co.  of  New 
York,  Inc.,  of  which  company  100  per  cent  of  the  preferred 
stock  and  60  per  cent  of  the  common  stock  is  owned  by  The 
International  Nickel  Company,  Inc.  The  balance  of  the 
sales  were  made  to  certain  large  consumers,  similarly  located, 
who  placed  their  orders  directly  with  the  Sales  Department 
in  New  York  City. 


(Page  5.) 


The  International  Nickel  Company,  Inc.  consigns  stocks 
to  certain  of  the  above  mentioned  jobbers,  in  the  following 

68  cities : 

Atlanta 

Los  Angeles 

Chicago 

Milwaukee 

Cincinnati 

Minneapolis 

Cleveland 

Pittsburgh 

Denver 

St.  Louis 

Detroit 

San  Francisco 

Houston 

Seattle. 
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The  Company  has  no  sales  offices  other  than  the  New 
York  office  and  has  no  warehouse  at  which  Huntington  prod¬ 
ucts  are  stored  other  than  the  warehouse  at  Huntington, 
except  that  the  company  stores  certain  small  amounts  of  the 
products  manufactured  at  Huntington  are  stored  at! the  Com¬ 
pany’s  warehouse  at  Bayonne,  New  Jersey,  which!  is  main¬ 
tained  primarily  for  the  storage  of  products  of  the  Bayonne 
plant  and  plants  other  than  Huntington.  Whitehead  Metal 
Products  Company  of  N.  Y.,  Inc.,  above  mentioned  does, 
however,  maintain  several  sales  offices  and  warehouses  scat¬ 
tered  throughout  the  eastern  states  and  has  five  retail  stores. 
These  stores  do  not  sell  products  in  the  form  produced  at 
the  Huntington  plant,  but  rather,  other  products  such  as 
sinks,  boilers,  pails,  etc.,  made  by  the  Whitehead  Company 
or  other  concerns  partly  from  the  Monel  metal  products  pro¬ 
duced  at  Huntington.  The  above  mentioned  offices  hnd  ware¬ 
houses  of  the  Whitehead  Company  are  located  in  ^ew  York, 
Pennsylvania,  New  Jersey  and  Massachusetts  and  fl’om  these 
offices  and  warehouses  the  Whitehead  Companyj  sells  to 
manufacturers,  sheets  and  rods  and  other  rolled!  products 
purchased  from  several  companies  such  as  the  Aluminum 
Company 
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of  America,  American  Brass  Company,  and  this  Company 
The  International  Nickel  Company,  Inc.  advertises  in  a 
number  of  nationally  read  magazines  such  as 
Evening  Post,  Time  Magazine,  various  trade  and 
publications. 

The  Huntington  plant  sends  tube  billets  to  an  inde¬ 
pendent  contractor  at  Beaver  Falls,  Pennsylvania,  to  be 
pierced  and  returned  to  Huntington  in  the  forih  of  tube 
shells.  Said  tube  shells  are  further  processed  by  the  Hunt¬ 
ington  plant  into  a  finished  product.  Sales  of  sucjh  finished 
product  constitute  approximately  2  per  cent  of  the  fcotal  ship¬ 
ments  of  finished  products  of  the  Huntington  plant.  Infor¬ 
mation  as  to  quantities  of  tube  billets,  tube  Shells  and 
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finished  tubing  on  hand  at  the  Huntington  plant  and  ship¬ 
ment  of  these  products  has  been  given  previously.  There  is 
no  other  product  manufactured  at  the  Huntington  plant 
which  is  processed  elsewhere  and  then  returned  to  the  Hunt¬ 
ington  plant. 

The  Huntington  plant  is  not  manufacturing  any  parts 
for  automobiles,  trains  or  ships.  Certain  products  of  the 
Huntington  plant  are  purchased  and  used  by  other  manu¬ 
facturers  to  make  parts  for  automobiles,  trains  and  ships, 
but  it  is  impossible  to  estimate  accurately  the  percentage  of 
70  the  Huntington  products  used  by  others  for  the  foregoing 
purposes.  The  nickel  anodes  manufactured  at  Huntington 
are  used  for  general  plating  purposes,  including  nickel  plat¬ 
ing  for  automobiles.  Except  as  regards  this  application,  it 
is  believed  that  relatively  insignificant  amounts  of  Hunting- 
ton  products  are  used  in  the  manufacture  of  automobiles 
and  trains.  But  somewhat  larger  amounts  are  used  on  ships, 
as,  for  instance,  for  chains,  galleys,  kitchen  equipment, 
screens,  trim,  etc. 
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The  shipping  procedure  of  the  Huntington  plant  consists 
of  loading  cars  on  its  own  sidings  for  shipment  by  the 
C.  &  O.  Railroad,  loading  trucks  of  independent  contractors 
acting  for  the  purchasers,  and  loading  its  own  trucks  for 
deliveries  to  rail  and  steamship  terminals  in  the  State  of 
West  Virginia.  All  shipments  made  from  the  Huntington 
plant  against  sales  orders  are  made  F.  0.  B.  Huntington, 
except  in  the  case  of  one  or  two  customers.  There  are  not, 
and  have  never  been,  any  “refining  in  transit”,  or  “process¬ 
ing  in  transit”  freight  rates  in  effect  at  the  Huntington 
plant. 


Q.  (By  Mr.  Lodish)  Dr.  Thompson,  for  the  purpose  of 
clarifying  some  of  these  matters  that  I  realize  are  rather  diffi¬ 
cult  to  put  in  a  summary,  I  have  the  records  here  of  several 
shipments,  and  I  am  particularly  interested  in  the  shipments 
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that  leave  the  plant  from  the  point  of  view  of  whether  it  is 
a  finished  product  or  an  unfinished  product  so  fa^*  as  some 
other  company  is  concerned. 

Now,  on  November  15,  1935,  your  company  shipped  to 
the  Seymour  Manufacturing  Company,  Seymour,  IConnecti- 
cut,  37,000  pounds  of  green  nickel  bars,  freight  dollect. 

Just  for  the  purpose  of  example,  do  you  know  Vhat  they 
do,  what  the  Seymour  Manufacturing  Company  ^loes  with 
those  nickel  bars? 

5  ■  : 

•  I 

Mr.  Peck  :  May  it  be  considered  that  ti|is  line  of 
cross  examination  concerning  activities  either  of  the 
Nickel  Company  or  its  customers  outside  of  !the  Hunt¬ 
ington  Plant,  is  taken  subject  to  our  objection  and 
exception. 

Trial  Examiner  Gates:  I  am  inclined  to  agree 
with  the  objection,  if  the  line  is  taken  very  far. 

Mr.  Peck:  I  cannot  conceive  of  the  materiality  of 
this  particular  question. 

Mr.  Lodish :  Of  course,  Mr.  Examiner,  the  mate¬ 
riality  is  just  this,  the  Huntington  Plant  manufac¬ 
tures — 

Trial  Examiner  Gates:  Just  a  moment.  So  far  as 
this  one  particular  question  is  concerned,  I 
able  that  the  witness  may  answer. 

Mr.  Peck:  Pardon  me? 

Trial  Examiner  Gates :  So  far  as  this  ohe  particu¬ 
lar  question  is  concerned,  I  am  agreeable  that  the 
witness  may  answer,  if  he  knows.  So  far  j^s  continu¬ 
ing  the  line  very  far,  I  am  in  accord  with  the  objec¬ 
tion. 

Mr.  Peck :  I  except  to  this  question. 

Mr.  Lodish:  Now, -  j 

The  Witness:  Of  course,  I  cannot  answer  as  to 
these  particular  bars,  you  said  these  very  bsprs  shipped 
to  Seymour. 

Mr.  Lodish:  Yes. 

The  Witness:  But  from  general  knowledge,  these 
things  might  happen  to  them.  Such  bar^  are  used 


am  agree- 
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for  the  manufacture  of  nickel  anodes  for  plating.  In 
making  them  useable,  converting  them  into  new 
anodes,  a  number  of  things  happen  to  them.  They 
would  be  sawed  to  length,  they  might  be — they 
would  certainly  be  drilled  and  tapped  and  hooks  put 
on  them,  converting  them  into  anodes. 

1  They  might  in  many  cases  be  bent  into  various 
shapes  by  the  manufacturer  who  is  making  them  ready 
for  the  trade.  They  might  be  surfaced,  surface 
treated,  reacted  on  upon  the  surface  in  a  variety  of 
w^avs.  Thev  are  a  raw  material  for  an  anode.  The 

%/  4/ 

Seymour  is  a  manufacturing  company,  is  in  the  manu¬ 
facturing  business  and  thev  would  take  these  and 
manufacture  them  into  anodes. 

Q.  (By  Mr.  Lodisli)  Then  would  they  distribute  them 
nationally  so  far  as  vou  know? 

A.  Beg  pardon? 

Q.  Would  the  Seymour  Company  distribute  these  anodes 
nationally  so  far  as  vou  know? 

1  Mr.  Peck:  The  same  objection. 

Trial  Examiner  Gates:  Overruled. 

Mr.  Peck:  Exception. 

I  The  Witness :  In  this  particular  case  I  don’t  know 
where  Seymour  sells  their  anodes. 

Q.  (By  Mr.  Lodish).  They  do  not  keep  them.  They 
sell  them? 

A.  They  sell  them. 

Mr.  Lodish:  Mr.  Examiner,  taking  cognizance  of 
the  fact  you  do  not  want  this  to  go  too  far,  I  will 
ask  one  more  question  along  the  same  line,  of  a  dif¬ 
ferent  company,  for  the  purpose  of  clarification. 

Q.  (By  Mr.  Lodish).  On  October  24,  1935  the  Hunting- 
ton  Plant  shipped  50,000  pounds  of  Monel  metal  wire  rod 
to  the  Driver-Harris  Company,  Harrison,  New  Jersey.  Can 
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you  give  me  tlie  same  answer  with  regard  to  that,  Iwliat  hap¬ 
pened  to  that  wire  rod  or  what  would  happen  to  jit? 

73  Mr.  Peck :  The  same  objection. 

Trial  Examiner  Gates :  The  same  ruling, 

Mr.  Peck:  Exception. 

The  Witness:  The  wire  rod,  answering  the  ques¬ 
tion  as  a  matter  of  general  knowledge  ancl  not  as  I 
assume  you  wish  on  the  specific  rod,  it  woujld  be  used 

for  the  manufacture  of - did  you  say  Mpnel  metal 

wire  rod? 

Q.  ( By  Mr.  Lodish ) .  Yes. 

A.  That  would  be  used  by  the  Driver  Harris  Company 

74  for  the  manufacture  of  Monel  metal  wire.  They  would  take 
this  wire  rod,  anneal  it  and  possibly  pickle  it,  draw  it 
through  dies  with  necessary  cleaning  and  annealing  opera¬ 
tions,  until  they  finally  got  a  finished  wire  suitable  for  re¬ 
sale  to  some  manufacturer,  who  again  would  tlie^i  take  that 
and  make  some  article  they  use  out  of  it. 

Q.  And  would  they  then  sell  it  nationally,  do  jyou  know? 

A.  I  assume  so.  J 

Q.  Incidentally  I  do  not  believe  that  we  have!  in  the  rec¬ 
ord  when  the  International  Nickel  Company,  ijic.  was  in¬ 
corporated.  Do  you  happen  to  know  that? 

A.  I  don’t  know.  Do  you  know? 

Mr.  Sharp:  1928. 

The  Witness:  1928. 

Q.  (By  Mr.  Lodish).  You  have  testified  orders  are  given 
at  New  York  City.  What  connection  has  the  Huntington 
plant,  physical  connection  with  your  New  York  I  office?  Do 
you  have  wires  of  some  kind? 

A.  Yes,  we  are  connected  by  teletype. 

Q.  Teletype  connects  the  Huntington  plant  with  the  New 
York  office? 

A.  Yes. 

Q.  Are  you  familiar  with  the  shipping  tags  used  at  the 
Huntington  plant?  Will  you  state  whether  or  iot  they  use 
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tags  with'  tlie  trade-mark  triangle,  stating  on  the  tag  “Inter- 

75  national  Nickel  Company,  Inc.,  Huntington  Works?”  Have 
vou  ever  seen  those? 

V 

A.  I  am  trying  to  recall  one  of  those  tags.  I  would  say, 
generally,  yes,  I  think  I  have.  I  think  that  is  the  tag,  but 
I  have  not  seen  one  to  notice  it  for  some  years. 

i  Mr.  Lodish:  Mr.  Examiner,  it  so  happens  I  had 
several  of  those  but  I  cannot  find  them.  I  would  like 
permission  to  insert  those  in  the  record  when  I  can 
locate  a  couple.  They  are  regular  blank  shipping 
tags. 

Mr.  Peck:  We  will  be  glad  to  give  you  any  ship¬ 
ping  tags,  as  many  as  you  want,  that  are  used  out 
there.  Does  anybody  happen  to  have  any  with  them? 

(No  response.) 

Trial  Examiner  Gates:  You  may  introduce  them 
later. 

Q.  (By  Mr.  Lodish)  Now,  then,  Dr.  Thompson,  does  the 
company  have  a  planning  department? 

A.  Planning  department? 

Q.  Planning. 

A.  I  do  not  know  what  you  mean  by  planning  depart¬ 
ment. 

Q.  Well,  some  companies  have. 

A.  No,  we  haven't  got  one. 

Q.  Dr.  Thompson,  is  it  true,  as  was  stated  in  a  Fortune 
article  some  time  ago  that  the  International  Nickel  Company 
has  a  90  per  cent  monopoly  of  the  nickel  in  the  world? 

i  Mr.  Peck:  I  object  to  that  certainly  as  being  im¬ 
material. 

76  !  Mr.  Wallace:  That  would  be  a  proceeding  under 
the  Sherman  Act. 

Mr.  Lodish:  I  did  not  use  the  word  “monopoly” 
technically.  Is  it  true  the  International  Nickel  Com¬ 
pany  produces  90  per  cent  of  the  nickel  in  the  world? 
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The  Witness:  No, -  I 

Mr.  Peck :  I  object  to  it  as  immaterial. 

The  Witness:  Do  you  want  me  to  answer? 

Trial  Examiner  Gates:  Did  you  answer? 

The  Witness :  Do  you  want  me  to  answer? 

Trial  Examiner  Gates:  I  say,  did  you  ahswer? 

The  Witness:  I  started  to  answer  when  Mr.  Peck 
objected  to  it  and  I  didn’t  answer. 

Mr.  Peck:  Which  company  are  you  referring  to, 
Mr.  Lodish? 

Mr.  Lodish:  The  International  Nickel  pompany, 
Inc.,  the  United  States  company. 

The  Witness:  Does  it  produce  90  per  cent  of  the 
nickel - 

Mr.  Lodish:  The  International  Nickel  Company, 
the  United  States  Company. 

The  Witness:  Does  it  produce  90  per  cfcnt  of  the 
Nickel  in  the  world? 

Q.  (By  Mr.  Lodish)  Yes. 

A.  No. 

Q.  Does  the  International  Nickel  of  Canada? 

A.  No. 

Mr.  Peck:  I  object. 

Mr.  Lodish :  Of  course,  the  materiality  of  this,  Mr. 
Examiner,  may  be  slightly  challenged. 

Trial  Examiner  Gates :  Just  a  moment.  Ijle  has  an¬ 
swered  the  question. 

Mr.  Lodish:  I  did  not  hear  him  answer.  You  an¬ 
swered  “No”  as  to  both  of  them? 

The  Witness:  Yes. 

Q.  (By  Mr.  Lodish)  Do  you  know  what  percentage  of 
nickel  in  the  world  is  produced  by  the  International  Nickel 
Company  of  Canada? 

Mr.  Peck:  The  same  objection. 

Trial  Examiner  Gates:  Overruled.  If  he  knows, 
he  may  answer. 

Mr.  Peck:  Exception. 
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The  Witness :  I  can  only  answer  approximately,  SO. 

Q.  (By  Mr.  Lodish)  Approximately  SO.  That  is  the  In- 
7S  ternational  Nickel  of  Canada.  What  percentage  of  that  is 
produced  by  the  International  Nickel  of  the  United  States? 
A.  None. 

Q.  What  percentage  is  bought  by  the  International 
Nickel  of  the  United  States  from  the  International  Nickel  of 
Canada? 


Mr.  Peck :  I  object  to  that. 

Trial  Examiner  Gates:  Objection  overruled.  If 
the  witness  knows,  he  may  answer.  I  might  say,  liow- 
1  ever,  I  would  sustain  the  objection  based  on  immate- 
!  riality.  If  there  are  any  matters  which  properly  are 
•  confidential  matters  the  company  does  not  want  dis- 
I  closed,  I  would  like  to  have  it  pointed  out,  if  you  make 
any  objection.  Otherwise,  I  will  assume  the  questions 
are  proper  on  that  score. 

Mr.  Peck :  I  am  advised  bv  mv  associates  that  this 
information  is  confidential ;  consequently,  I  make  that 
objection. 

Mr.  Lodish:  The  source  of  my  information  comes 
from  a  very  widely  read  magazine,  known  as  “For¬ 
tune  Magazine.”  I  assume,  therefore,  anything  in  the 
Fortune  Magazine  is  not  confidential.  I  merely 
wanted  to  get  that  into  the  record  if  the  information 
in  the  Fortune  Magazine  is  accurate.  I,  therefore, 
asked  the  Vice-President  of  the  International  Nickel 
Company  as  to  the  truth  of  these  facts  in  that  article. 
I  do  not  think  anything  as  widely  published  as  that 
would  be  confidential. 

Mr.  Wallace:  You  assume  that  he  has  read  that? 

Trial  Examiner  Gates:  I  suggest  that  you  reframe 
the  question. 

The  Witness :  The  last  question  is  plain,  Mr.  Exam¬ 
iner.  He  asked  me  to  express  an  opinion  on  it. 
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Trial  Examiner  Gates:  I  suggest  then,  that  you 
reframe  the  question. 

Mr.  Lodisli :  What  was  the  last  question,  Mr. 
Reporter?  I 

(The  question  referred  to  was  read  by  the  re¬ 
porter  as  above  recorded.) 

Q.  (By  Mr.  Lodisli.)  You  desire  that  to  be  reframed, 
Mr.  Examiner? 

Trial  Examiner  Gates :  You  heard  the  objection  of 
counsel.  He  stated  their  reason  for  objecting  to  it. 

Mr.  Wallace:  The  last  question,  I  understood  you 
had  assumed  the  basis  of  the  article  in  th^  Fortune. 
That  is,  your  question  as  framed - 

Mr.  Lodisli :  Well,  let  me  put  it  this  way. 

Q.  (By  Mr.  Lodisli.)  Dr.  Thompson,  would  you  care  to 
give  the  percentage  of  nickel  that  is  handled  by!  the  Inter¬ 
national  Nickel  Company,  Inc.,  of  the  United  States,  that  is, 
the  percentage  of  the  total  amount  produced  by  the  Canadian 
Company? 

Mr.  Peck :  Objection  on  the  same  grour  d. 

Trial  Examiner  Gates:  As  a  matter  of  common 
80  knowledge — that  is  a  matter  of  common  knowledge  as 

Mr.  Lodisli  indicated,  Mr.  Peck?  J 

Mr.  Peck:  No. 

Mr.  Lodisli:  Mr.  Examiner,  may  I  liaye  a  word? 

Mr.  Peck :  My  associate  counsel  knows  [much  more 
about  the  operations  of  nickel  than  I  do,  find  he  says 
lie  does  not  think  it  is  a  matter  of  common  knowledge. 
We  regard  it  as  confidential. 

Mr.  Lodish:  I  will  restate  it. 

Mr.  Peck:  Our  statement,  which  we  have  given 
counsel,  shows  the  number  of  pounds  brought  in  from 
Canada,  so  he  knows  the  number  of  pounds,  just  how 
much  we  get  from  Canada,  and  it  seems  tp  me,  going 
into  a  matter  of  proportions,  it  is  hardlj  necessary, 
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and  it  is  regarded  by  the  company  as  confidential;  1 
mean  pounds,  so  far  as  the  Huntington  Works  is  con¬ 
cerned. 

Trial  Examiner  Gates:  Well,  I  have  no  desire  to 
have  the  inquiry  proceed  to  the  point  of  getting  in 
confidential  information.  Is  there  anything  you  can 
say,  Dr.  Thompson,  which  would  not  disclose  matters 
which  are  properly  confidential,  but  which  do  have  a 
bearing  on  the  matter,  on  the  matter  of  total  produc¬ 
tion  by  the  Huntington  Company? 

The  Witness:  I  am  not  exactly  sure,  Mr.  Ex¬ 
aminer,  just  what  Mr.  Lodish's  question  covers. 

j  Mr.  Lodish :  May  I  make  it  clear  by  one  more  ques¬ 
tion,  may  I? 

Trial  Examiner  Gates:  Yes. 

Q.  ( By  Mr.  Lodish.)  Dr.  Thompson,  you  stated  that  there 
was  some  22,000,000  pounds  of  nickel  bought  by  the  Hunting- 
ton  Plant  of  the  International  Nickel  Company  of  Canada 
in  1935? 

A.  I  think  that  is  not  exactly  so,  is  it,  Mr.  Lodish? 

Q.  22,630,000  pounds. 

A.  Of  raw  material? 

Q.  Of  raw  material? 

A.  That  is  raw  material,  yes. 

Q.  Now,  all  I  was  interested  in,  if  you  care  to  answer,  if 
it  is  not  confidential,  is  what  percentage  of  the  total  raw 
material  of  that  type  in  the  United  States  is  22,000,000 
pounds?  Is  that  100  per  cent  of  all  the  nickel  and  matte  that 
was  brought  into  the  United  States  from  Canada? 

A.  I  am  still  not  clear.  In  the  statement  we  said  that 
we  imported  or  purchased  22,000,000  pounds  of  raw  material 
from  Canada? 

Q.  Yes. 

A.  Consisting  of  monel  metal,  matte  and  nickel. 

Q.  Yes.  Is  that  100  per  cent  of  all  raw  material  imported 
in  the  United  States  from  Canada,  of  that  type? 

A.  Do  you  mean  by  us,  or  by  others? 


INTERN ATL.  NICKEL  CO.  VS.  SQUARE  DEAL  LODGE,  E)T  AL.  49 

Q.  That  is  right,  by  you,  or  by  others. 

82  A.  No. 

Q.  That  is  not  100  per  cent? 

A.  No. 

Q.  Now,  that  is  the  point.  If  you  care  to  answer,  can 
you  tell  me  about  what  percentage  that  is? 

A.  Frankly,  I  do  not  know  without  consulting  tile  records. 
Q.  Do  you  know  approximately,  have  you  an^  idea  ap¬ 
proximately,  would  you  say  it  was  more  than  50  per  cent, 
roughly? 

A.  No,  I  would  say  less  than  50  per  cent. 

Mr.  Lodish :  I  think  that  is  all. 

Examination  by  Trial  Examiner  Gates.  \ 

Q.  (By  Trial  Examiner  Gates.)  Is  this  a  Delaware  cor¬ 
poration? 

A.  International  Nickel,  Inc.,  is  a  Delaware  corporation. 
Q.  Organized  in  1928? 

A.  1928. 

Q.  How  many  plants  have  you  in  this  company? 

A.  Two. 

Q.  Huntington? 

A.  Huntington  and  Bayonne,  New  Jersey. 

Q.  Do  either  of  your  statements,  Dr.  Thompson,  cover 
any  description  of  the  plant  here? 

A.  No.  It  covers  a  description  of  the  process  here,  but 
not  of  the  plant. 

Trial  Examiner  Gates :  That  is  all. 

S3  ( The  witness  was  excused. ) 

Mr.  Lodish :  At  this  time,  Mr.  Examine^,  I  would 
like  to  rest  temporarily  and  let  the  case  go  hhead  with 
some  of  the  other  angles.  Mr.  Keyman,  representing 
the  outside  union  is  prepared  to  go  ahead. 

I  say,  rest  temporarily  because  I  may  possibly 
have  one  or  two  more  questions  regarding  jurisdiction 
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based  on  interstate  commerce.  I  may  not,  but  I  would 
like  permission  later  to  introduce  that  in  the  record. 
Subject  to  that,  I  rest. 

Trial  Examiner  Gates:  Off  the  record. 

1  (There  was  a  discussion  off  the  record,  follow¬ 
ing  which  a  short  recess  was  taken. ) 

Mr  Reyman :  May  I  proceed? 

Trial  Examiner  Gates :  You  may. 


John  A.  Rowe,  called  as  a  witness  for  Square  Deal 
*  Lodge  No.  40,  Amalgamated  Association  of  Iron,  Steel, 
and  Tin  Workers  of  North  America,  king  first  duly 
sworn,  testified  as  follows: 

Direct  Examination. 

Q.  (By  Mr.  Reyman.)  What  is  your  name? 

A.  John  A.  Rowe. 

Q.  Where  do  you  live? 

A.  2821  Overlook  Drive. 

Q.  Huntington? 

A.  Right. 

Q.  What  is  your  occupation,  Mr.  Rowe? 

A.  I  am  employed  as  a  mechanic,  or  a  sheet  metal  worker 
in  the  mechanical  department  of  the  International  Nickel 
Company. 

Q.  How  long  have  you  been  so  employed? 

A.  I  am  not  positive,  but  I  believe  it  will  be  seven  years 
next  July. 

Q.  Are  you  a  member  of  any  labor  organization? 

A J  I  am  a  member  of  Square  Deal  Lodge  No.  40,  Amal¬ 
gamated  Association  of  Iron,  Steel  &  Tin  Workers  of  North 
America. 

Q.i  Can  you  say  when  the  Amalgamated  Association  of 
Iron,  Steel  and  Tin  Workers  of  North  America  was  organ¬ 
ized? 

A.  August  4,  1876,  I  believe. 

Qj  Can  you  state  whether  or  not  that  organization  was 
affiliated  with  the  American  Federation  of  Labor? 
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A.  Yes,  it  affiliated  with  tlie  American  Federation  of 
Labor  December  13,  1887,  if  I  am  right. 

Q.  Does  the  Amalgamated  Association  operate  under  a 
constitution? 

A.  It  does. 

Q.  Have  you  a  copy  of  that  constitution  with  you? 

A.  I  don’t  think  I  have,  in  my  pocket. 

Q.  I  show  you  this  book  purporting  to  be  the  constitu¬ 
tion  and  general  laws  of  the  Amalgamated  Association  of 
85  Iron,  Steel  and  Tin  Workers,  and  ask  you  if  that  i£  the  con¬ 
stitution  to  which  you  refer,  and  under  which  you  say  the 
Amalgamated  is  now  governed? 

( The  book  referred  to  w’as  passed  to  Mjr.  Rowe. ) 

i 

A.  This  is  the  constitution,  being  for  the  years  1935  and 
1936;  that  is  the  constitution  of  the  Amalgamated  as  it  has 
been  amended  from  time  to  time  since  the  institution  of  the 
amalgamation. 

Q.  But  these  are  its  present  laws? 

A.  Its  present  laws ;  yes,  sir. 

Mr.  Reyman :  I  offer  it  in  evidence.  I  abi  sorry  I 
have  no  extra  copies,  but  I  will  be  able  to  supply 
them  to  you  after  the  noon  recess.  Any  objection? 

Mr.  Wallace:  No  objection  whatever. 

Mr.  Reyman:  Petitioner’s  exhibit  1. 

Trial  Examiner  Gates:  Admitted. 

(The  book  referred  to  was  received  iff  evidence 

and  marked  “Petitioner’s  Exhibit  No.  l’%  Witness 

1 7 

Rowe. ) 

Q  (By  Mr.  Reyman).  Mr.  Rowe,  when  was  Square  Deal 
Lodge  No.  40  organized? 

A.  October  21st,  1933. 

Q.  Will  you  state  whether  or  not  Square  Deal  Lodge  No. 
40  is  a  subordinate  lodge  of  the  Amalgamated  Association, 
in  the  sense  that  they  are  governed  by  the  laws  of  the  Amal¬ 
gamated? 

A.  Yes. 
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gg  Q.  In  addition  to  the  constitution  and  general  laws  of 
the  Amalgamated,  is  Square  Deal  Lodge  Yo.  40  entitled  to 
make  certain  of  its  own  laws? 

A.  Yes,  it  is. 

Q.  But  those  laws,  I  take  it,  must  conform  to  the  general 
laws? 

A.  Must  conform  to  the  general  laws  of  the  Amalga¬ 
mated. 

Q.  How  long  have  you  been  a  member  of  the  Square  Deal 
Lodge? 

A.  Since  October — I  won’t  say  whether  it  was  October 
or  the  first  of  the  following  month,  November,  1933. 

Q.  At  any  rate,  you  were  one  of  the  original  members, 
is  that  true? 

A.  Yes. 

Q.  Do  you  hold  an  office  in  Square  Deal  Lodge? 

A.  Yes. 

Q.  What  is  that  office? 

A.  Corresponding  representative. 

Q.  What  are  the  duties  of  that  office? 

A.  Well,  I  receive  all  correspondence  from  outside  that 
is  addressed  to  me,  and  I  do  all  writing  of  communications, 
and  so  forth. 

Q.  Are  you  a  member  of  any  committee  of  that  lodge? 

A.  Yes,  I  have  been  on  the  collective  bargaining  com¬ 
mittee. 

Q.  What  is  the  collective  bargaining  committee? 

A. 1  The  collective  bargaining  committee  is  a  committee 
87  that  has  been  appointed  by  the  lodge  to  endeavor  to  deal  and 
bargain  collectively  with  the  management  of  the  company 
for  which  we  work. 

Q.  How  long  has  that  committee  been  in  existence? 

A.  Well,  that  committee  lias  been  in  existence  practically 
the  full  length  of  time  of  the  lodge. 

Q.  What  was  the  first  effort,  if  you  recall,  of  that  com¬ 
mittee,  to  communicate  with  the  management  of  the  com¬ 
pany,  with  respect  to  collective  bargaining? 
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A.  Sometime  after — or  sometime  before  the  N.  R.  A.  was 
declared  unconstitutional,  just  how  long,  I  cannot  j  say,  but 
our  committee  was  functioning,  I  will  say,  prio^  to  the 
middle  of  the  summer  of  1934,  somewhere,  I  just  Can’t  say 
definitely. 

Q.  Was  that  committee  recognized  by  the  management 
at  any  time  as  the  representative  elected  to  present  the 
Amalgamated  Association  and  the  sub-lodge  as  such? 

A.  I  don’t  think  so. 

Q.  Why  do  you  say  you  don’t  think  so? 

A.  I  don't  think  so  because  we  obtained  no  results  from 
any  conference,  and  it  was  the  general  opinion  of  jthe  com¬ 


mittee  that  if  we  had  a  conference  it  was  just  as 
of  the  company. 


pmployes 


Q.  Was  there  any  other,  or  has  there  been  afny  other 
labor  organization  existing  within  the  Huntington  plant  of 
International  Nickel  Company  during  the  past  few  years  of 
which  you  have  spoken,  that  is,  since  October,  1933? 

A.  Just  what  do  you  term  a  labor  organization? 

Q.  Any  group  purporting  to  represent  the  em  ployes  in 
collective  bargaining  with  the  management? 


A.  Yes,  there  is  what  is  known  as  the  Employes  Repre¬ 
sentation  Plan. 


Q.  And  that  Plan  is  still  there,  is  it  not? 

A.  Yes. 

Q.  Is  there  any  other  organization  within  the  plint  which 
purports  to  represent  all,  or  part  of  the  employes  in  matters 
of  collective  bargaining? 

A.  None  that  I  know  of. 

Q.  Do  you  know  of  any  machinists’  organizations,  car¬ 
penters,  boilermakers,  or  any  other  union  affiliated  with  the 
American  Federation  of  Labor  which  might  have  members 
within  the  plant? 

A.  There  are  some  members,  just  a  few,  of  several  of  the 
different  crafts,  but  there  is  no  organization  functioning. 

Q.  By  that  you  mean,  there  is  no  local  lodge  fop  any  one 
of  those  organizations? 

A.  No,  just  individual  members. 
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Q.  Do  you  know  if  any  of  the  individuals  deal  with  the 
management  as  representing  those  machinists,  or  whatever 
they  may  be? 

A.  No. 

Q.  Has  there  ever  been  an  election  within  the  plant  of  the 

89  International  Nickel  Company  here  at  Huntington,  to  deter¬ 
mine  representatives  for  the  purpose  of  collective  bargain¬ 
ing?  My  question  is,  has  there  ever  been  an  election  held? 

A.  Yes,  by  the  employes  representation  plan  there  has 
been  an  election  held. 

Q.  And  when  was  that  election  held? 

A.  The  last  one  was  held  this  last  October,  I  believe. 

Q.  Has  Square  Deal  Lodge  No.  40  ever  made  an  effort 
prior  to  this  present  proceeding,  to  have  an  election  at  the 
plant? 

A.  Yes,  on  last  January,  a  year  ago,  1935,  I  believe  the 
8th,  a  hearing  was  held  here  in  this  court  room  and  dealing 
with  the  same  subject  that  we  are  dealing  with  today,  and 
the  same  persons,  and  the  Labor  Board  handed  down  a 
ruling,  and  ordered  an  election  to  be  held  to  determine  what 
group  should  represent  the  employes.  But,  the  company 
appealed,  and  at  the  time  the  N.  R.  A.  was  declared  unconsti¬ 
tutional,  and  I  think  that  did  away  with  the  whole  thing. 

Q.  This  is  the  same  lodge  that  petitioned  the  old  Labor 
Board  for  an  election? 

A.  Yes. 

Mr.  Reyman:  If  the  Examiner  please,  I  wish  to 
'offer  a  certified  copy  of  an  amended  decision  of  the 
old  Labor  Relations  Board,  dated  April  11,  1935,  as 
an  exhibit  at  this  time.  Mr.  Lodish  previously  offered 

90  the  same  thing,  but  my  purpose  in  offering  it  is  a 
little  bit  different.  I  simply  want  to  show  the  history 
of  the  two  rival  organizations,  as  it  was  purported  to 
exist  at  that  time. 

Mr.  Wallace:  We  don’t  see  any  reason  to  intro¬ 
duce  a  second  exhibit  on  the  same  point.  We  didn’t 
think  the  other  was  competent,  and  do  not  see  why 
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I 

he  covers  it  again.  I  have  no  doubt  that  before  this 
hearing  is  over,  the  history  of  this  rival  organization 
— or  these  two  organizations,  will  be  fully  gone  into 
and  all  that,  but  I  do  not  think  that  has  any  place  here 
at  all. 

Trial  Examiner  Gates:  Admitted. 

Mr.  Reyman :  That  is  petitioner’s  exhibit  No.  2. 

(The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  “Petitioner’s  Exhibit  No.  2” 
Witness  Rowe.) 


to  the  en- 
ubsequent 


Q.  (By  Mr.  Reyman)  Mr.  Rowe,  subsequent 
actment  of  the  National  Labor  Relations  Act,  or  d 
to  its  going  into  effect  on  July  5th,  1935,  as  the  Square 
Deal  Lodge  through  its  bargaining  committee,  m^t  with,  or 
corresponded  with  the  management  of  the  compahy,  with  a 
view  toward  being  recognized  as  the  representative  for  the 
purposes  of  collective  bargaining  of  all  the  employes  in  the 
plant? 

A.  Yes. 

Q.  With  what  result? 

A.  Nothing  that  I  can  see,  or  find. 

Q.  Have  you,  through  your  committee  presented  griev¬ 
ances,  or  requests  to  the  management? 

A.  We  have. 

Q.  You  stated - 

i 

Trial  Examiner  Gates:  What  was  tha|  question? 

(The  question  referred  to  was  read  by  the  re¬ 
porter  as  above  recorded.) 

Q:  (By  Mr.  Reyman)  You  stated  in  your  Rapacity  as 
corresponding  secretary  you  handled  all  the  correspondence, 
did  you  not? 

A.  Well,  I  wouldn’t  say  all,  but  practically  all.  Some¬ 
times  some  other  official  may  receive  some  correspondence 
from  some  one. 

Q.  Do  you  have  with  you  copies  of  leters  sent  by  you  for 
the  bargaining  committee,  and  copies  of  letters  Received  by 
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you  from  the  management  respecting  the  matters  to  which 
you  have  just  testified? 

A.  I  do. 

Q.  Will  you  state  for  the  record,  please,  the  dates  of 
those  letters,  and  the  substance — well,  maybe  I  had  better 
have  it  marked  for  identification. 

(The  documents  referred  to  were  marked  for 
identification,  Petitioner’s  Exhibits  Nos.  3  and  4.) 

Q.  I  show  you  copy  of  a  letter  marked  Petitioner’s  Ex- 
92  hibit  No.  3-A  for  identification,  dated  July  15,  1935,  and  ask 
you  if  that  is  a  letter  from  the  bargaining  committee  to  the 
management? 

1  (The  document  referred  to  was  passed  to  Mr. 
Rowe.  )  , 

A.  It  is.  It  is  from  me  as  correspondent  representative 
to  the  management. 

Q.  I  show  you  a  letter  marked  Petitioner’s  Exhibit  3-B 
for  identification,  dated  July  17,  1935,  and  ask  you  if  that 
was  a  letter  received  from  the  management? 

(The  document  referred  to  was  passed  to  Mr. 
Rowe. ) 

A.  This  letter  was  received  from  the  management,  but 
not  by  me. 

Q.  Who  by? 

A.  By  Mr.  E.  F.  McGovern. 

Q.  How  did  you  obtain  possession  of  it? 

A.  It  is  turned  over  to  me,  as  I  keep  files  of  all  corre¬ 
spondence. 

Q.  Subsequent  to  the  receipt  of  this  letter  marked  July 
17,  1935,  did  you  meet  with  the  management,  and  by  you,  I 
mean  the  bargaining  committee? 

A.  I  think  so.  Once  or  twice  before. 

Q.  Incidentally,  who  are  the  members  of  that  bargaining 
committee? 
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A.  The  members  were  E.  F.  McGovern,  Chairman;  Jack 
Crum,  Lawrence  Boling,  Paul  Lunsford,  Ollie  Jordan,  R.  F. 

93  Jackson,  J.  A.  Rowe,  Hugh  Burton,  and  Webb. 

Q.  Any  more? 

A.  No. 

Q.  I  will  repeat  my  former  question.  Subsequent  to  re¬ 
ceiving  that  letter  dated  July  17th,  did  you  meet  with  the 
management? 

A.  Yes. 

Q.  And  what  was  discussed  at  that  meeting? 

A.  Well,  the  main  object  was  to  discuss  an  agreement 
with  the  management. 

Q.  Tell  us  shortly,  if  you  will,  Mr.  Rowe,  the  conyersation 
between  the  various  parties;  who  was  present  for  the  com- 
pany? 

A.  Mr.  A.  S.  Slioffstall  and  Mr.  Schneid,  I  believe. 

Q.  Will  you  state  the  conversation  that  occurred  on  that 
day,  as  you  remember  it? 

A.  Well,  it  is  almost  impossible  for  me  to  state  exactly 
the  conversation.  I  can  tell  you  the  substance  of  the  remarks. 

Q.  Were  notes  made  by  anyone,  of  that  meeting? 

A.  These  remarks  that  I  have  here  were  made  by  Mr. 
Shoffstall’s  secretary. 

Q.  And  you  were  furnished - 

A.  We  were  furnished  with  a  copy. 

Mr.  Reyman:  I  intend  to  offer  this  Petitioner’s 
exhibit  3-C.  It  is  marked  Petitioner’s  3-C  for  identi- 

94  fication. 

I  show  you  a  series  of  letters  marked  Petitioner  s  Exhibit 
3-D,  E,  F,  G  and  II,  and  Petitioner's  Exhibit  4,  and  ask 
you  if  that  is  a  series  of  letters  sent  and  received — copies 
of  letters  sent  and  letters  received  during  the  bourse  of 
your  negotiations  with  the  management? 

(The  documents  referred  to  were  passed  to  Mr. 

Rowe. ) 


A.  They  are. 
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Q.  Have  they  been  in  your  custody  since  they  have  been 
received  and  sent,  and  so  on? 

A.  Yes. 

Mr.  Revman:  I  will  offer  them. 

«/ 

(The  documents  referred  to  were  passed  to  Mr. 
Peck. ) 

Mr.  Peck:  Mr.  Reyman,  I  think  that  you  probably 
haive  there  a  memo  submitted  on  September  30th  by 
the  union  to  the  management,  because  I  notice  that 
vour  exhibit  4  here  is  an  answer  to  that  memo,  and 
I  was  wondering  if  vou  did  not  want  that  in  the 
chain? 

Mr.  Reyman :  Yes,  if  I  left  it  out.  I  will  ask  your 
indulgence,  Mr.  Examiner,  I  thought  it  was  in  here. 
That  was  dated - 

Mr.  Peck:  September  30tli. 

'  Mr.  ‘Reyman :  September  30tli. 

Mr.  Peck:  1935,  yes.  Well,  it  might  not  have 
been  dated  September  30th,  at  that.  It  was  a  memo 
which  was  submitted  at  the  conference  held  on  Sep¬ 
tember  30th.  It  goes  something  like  this: 

“There  being  four  Tongers  on  each  hammer  and 
six  of  them  receiving  Tongers'  rates  of  56^  per  hour 
we  feel  that  the  other  two  should  receive  the  same.” 

Mr.  Wingate:  There  is  the  first  page. 

(The  document  referred  to  was  passed  to  Mr. 
Reyman. ) 

Mr.  Revman :  Yes,  that  is  it. 

Mr.  Wingate :  Now,  where  is  the  second  page? 

(There  was  a  discussion  off  the  record.) 

Mr.  Reyman:  Are  they  all  there?  Then,  suppose 
you  mark  this  for  identification  Petitioner's  Exhibit 
5. 
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(The  documents  referred  to  were  mail 


ked  reti¬ 


rement. 


ments  are 


fits  in  the 


tioner’s  Exhibit  5-A,  -B,  -C,  for  identification. ) 

Mr.  Peck:  Are  you  offering  it? 

Mr.  Reyman :  Yes,  we  offer  it. 

Mr.  Peck:  I  assume  you  are  offering  it  to  show 
the  course  of  bargaining  between  the  management 
and  the  union,  and  not  for  the  purpose  of  getting  into 
the  merits  of  the  particular  complaints,  or  grievances 
submitted? 

Mr.  Reyman :  Xo,  I  am  not  going  into  ttat.  This 
is  as  you  state,  the  chain,  or  as  I  would  call  it,  the 
attempt  of  a  man  to  bargain  with  the  manak 

Mr.  Peck  :  Xo  objection  for  that  purpose. 

Trial  Examiner  Gates:  How  manv  docui 
you  offering? 

Mr.  Reyman:  There  are  several  documei 
series  marked  3,  4  and  5.  Xo.  3  has  A  tb  H,  as  I 
recall,  and  4  and  5  are  separate  letters,  one  is  a 
separate  letter  of  Mr.  Shoffstall,  and  the  other  is 
the  list  of  grievances  presented  by  the  men. 

(The  documents  referred  to  were  passed  to  Pre¬ 
siding  Officer  Gates.) 

Q.  (By  Mr.  Reyman)  Mr.  Rowe,  subsequent  to  July  5th 
1935,  did  the  lodge  at  a  regular  meeting  at  which  you  were 
present,  make  a  resolution  to  petition  the  Boajrd  for  an 
election  under  the  Act? 

A.  Yes,  sir. 

Q.  Do  you  recall  the  date  of  that  resolution' 

A.  Xo,  I  do  not. 

Q.  Did  you,  at  mv  request,  copy  certain  entries  from  the 
minute  book  regarding  those  resolutions? 

A.  I  did. 

Q.  If  you  looked  at  them  would  it  refresh  yo^ir  memory 
to  the  extent  that  you  could  testify? 

A.  It  would  probably  help. 

.Trial  Examiner  Gates:  These  exhibits  are  ad¬ 
mitted. 


60  INTERXATL.  NICKEL  CO.  VS.  SQUARE  DEAL  LODGE,  ET  AL. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  “Petitioner's  Exhibit  No.  3-a 
td  3-H”  inclusive;  “Petitioner's  Exhibit  No.  4-A  to 
97  E”,  inclusive;  and  “Petitioner’s  Exhibit  5-A-B-C,” 

Respectively,  Witness  Rowe.) 

Q.  (By  Mr.  Reyman)  Look  at  that,  refresh  your  mem¬ 
ory  and  then  testify  to  what  transpired  at  the  lodge  meet¬ 
ing  with  respect  to  requesting  an  election  under  the  super¬ 
vision  of  the  National  Labor  Relations  Board. 

A.  On  October  5,  1935,  there  was  a  request  made  that 
an  effort  be  made  to  obtain  an  election  supervised  and  con¬ 
ducted  by  the  Labor  Board  as  soon  as  possible.  The  mo¬ 
tion  as  niade  was  passed,  and  a  committee  appointed  for 
the  same,  who  were  E.  F.  McGovern;  R.  F.  Jackson;  and 
J.  A.  Rowe. 

On  October  12th,  from  the  minutes  of  October  12th,  a 
communication  from  the  Labor  Board  wTas  read  in  reply, 
and  also  forms  on  which  to  make  out  complaints,  were 
forwarded.  These  complaint  forms  were  filled  out,  and 
mailed  in,  and  from  the  minutes  of  October  19th,  1935,  the 
committee  reported  petitions  filed,  and  a  copy  of  same  was 
read  to  the  lodge,  and  the  lodge  voted  unanimously  for  ap¬ 
proval  of  the  action  of  the  committee. 

Q.  Were  there  any  other  transactions  of  the  lodge  sub¬ 
sequent  to  that  time  having  to  do  wuth  approving  the  peti¬ 
tion  for  an  election? 

A.  Yes,  there  had  been  a  certain  amount — there  was  a 
certain  amount  of  confusion  after  the  N.  R.  A.  being  declared 
unconstitutional,  as  to  just  what  the  procedure,  so  after 
meeting  with  the  management  and  endeavoring  as  best  we 
^  could  to  get  the  thing  straightened  out,  then  it  was  the 
unanimous  opinion  of  the  lodge  that  the  only  possible  re¬ 
course  we  might  have  would  be  to  get  the  Labor  Board  to 
hear  our  case  and  if  possible  have  an  election. 

Q.  At  the  meetings  at  which  these  resolutions  were 
passed,  were  you  present  at  all  those  meetings? 

A.  I  think  so. 
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Q.  They  were  regular  meetings  of  the  lodge? 

A.  Either  a  regular  or  special  for  that  purpbse. 

Q.  What  is  the  by-law  with  respect  to  special  meetings? 

A.  Ten  members  may  call  a  special  meeting,  or  may 
request  a  special  meeting  at  any  time  when  it  is  necessary. 

Q.  To  request  general  matters  or  one  particular  thing? 

A.  One  particular  thing. 

Q.  During  your  employment  with  the  International 
Nickel  Company,  and  particularly  during  the  p^st  two  or 
three  years,  have  you  been  a  member  of  any  laboif  organiza¬ 
tion  other  than  the  Amalgamated  Association  Lodge? 

A.  No. 

Q.  Are  you  acquainted  with  the  Employes  Representa¬ 
tion  Plan  over  at  the  plant? 

A.  To  a  certain  extent. 

Q.  Do  you  know  the  requirements  for  memjbership  in 
that  plan,  qualifications  for  a  member? 

A.  There  is  none  other  than  being  a  citizen  of  the  United 
States. 

Q.  Will  you  state  whether  or  not  your  duties  j 
in  contact  with  a  great  number,  or  an  average  number,  or 
a  small  number  of  the  men  during  the  day? 

A.  Well,  being  a  mechanic  on  maintenance  \|york  quite 
a  bit,  I  cover  the  entire  mill. 

Q.  In  the  regular  course  of  your  duties? 

A.  Yes. 

Q.  Have  you  heard  any  discussion  with  reference  to  the 
relative  merits  of  the  Employes  Representation  Plan,  and 
the  union? 


bring  you 


Mr.  Wallace:  Just  one  second.  Mr.  Examiner, 
we  object  to  that.  It  is  far  afield,  and  it  is  hearsay. 

Mr.  Reyman:  I  will  withdraw  the  question  and 
qualify  the  witness  further. 

Q.  (By  Mr.  Reyman.)  Are  you  widely  acquainted  in 
the  mill? 

A.  I  think  so. 
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Q.  How  many  men  would  you  say  you  knew  there  per¬ 
sonally? 

A.  Personally — this  would  just  he  an  estimate  because 
I  haven’t  the  least  idea  just  how  many.  But  I  would  say - 

Q.  How  manv  do  you  know  bv  name? 

V  4/  4/ 

A.  Probably  300. 

Q.  How  many  casual  acquaintances  would  you  say  you 
have? 

A.  Practically  every  man  in  the  mill. 

100  Q.  Have  you  heard  the  matter  of  the  relative  merits  of 
the  two  unions  discussed  at  lodge  meetings? 

A.  Yes. 

Q.  Are  all  members  of  Square  Deal  Lodge  No.  40  em¬ 
ployes  of  the  International  Nickel  Company? 

A.  They  are. 

Q.  Can  you  state  the  approximate  number  of  members 
of  Square  Deal  Lodge  No.  40? 

Mr  Wallace:  Mr.  Examiner,  we  would  object  to 
that  question.  The  best  evidence  of  it  would  be  cer¬ 
tain  records  here  that  we  would  inquire  of. 

Trial  Examiner  Gates:  The  reporter  will  please 
read  the  question. 

(The  question  referred  to  was  read  by  the  re¬ 
porter  as  above  recorded. ) 

Q.  (By  Mr.  Reyman.)  Do  you  keep  the  membership 
records  of  Square  Deal  Lodge  No.  40? 

A.  The  financial  secretary  keeps  them. 

Q.  You  do  not  keep  them  yourself? 

A.  No. 

Q.  Now,  I  will  restate  my  question  to  conform  with  the 
objection. 

What  is  the  approximate  number  of  members  of  Square 
Deal  Lodge  No.  40? 

Mr.  Wallace:  Mr.  Examiner  we  want  to  object  to 
that.  There  ought  not  to  be  any  question  of  approxi- 
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as  arith- 


Mr.  Wal- 
However, 


bning  the 
the  finan- 


mation.  That  ought  to  be  just  as  accurate 
metic  can  be. 

Trial  Examiner  Gates :  I  agree  with  you, 
lace,  that  it  certainly  should  be  accurate. 

I  have  no  objection  to  the  witness  answering  the  ques¬ 
tion  at  this  time  if  he  can. 

Mr.  Wallace:  There  is  no  use  of  burd 
record  with  a  man’s  opinion  when  you  have 
cial  secretary  here  to  give  you  the  exact  nujinber. 

Trial  Examiner  Gates:  The  witness  may  answer. 

Mr.  Reyman :  We  might  as  well  clarify  tjhe  matter 
at  this  time.  I  might  suggest  I  have  no  intention  at 
any  time  of  offering  the  membership  records  of  the 
members  of  the  lodge.  This  Board  has  ruled  in  many 
hearings,  in  many  of  its  decisions,  that  th^  member¬ 
ship  records  of  a  lodge  are  not  necessary  evidence  in 
showing  whether  or  not  there  is  need  for  ap  election. 
We  will  show  there  is  a  substantial  membership  of  the 
lodge  composed  of  employes  of  the  company,  and  the 
Board  has  universally  held  that  is  enough. 

Trial  Examiner  Gates :  That  is  correct. 

Mr.  Reyman :  At  the  present  moment,  niy  purpose 
is  not  to  prove  the  membership  of  the  lodge,  (but  simply 
to  show  the  feeling - 


Trial  Examiner  Gates:  I  have  ruled  the  witness 
mav  answer. 

Mr.  Wallace:  Exception. 

The  Witness:  Well,  I  would  say  approximately 
500.  j 

Q.  (By  Mr.  Reyman.)  Mr.  Rowe,  have  you  heard  dis¬ 
cussed  among  the  members  of  Square  Deal  Lodge!  No.  40,  or 
at  any  regular  meeting  of  the  lodge  has  the  question  been 
considered  what  should  be  the  appropriate  bargaining  unit 
for  the  purposes  of  bargaining  collectively,  in  the  event  that 
the  Board  grants  this  petition  for  an  election? 


Mr.  Wallace:  I  object  to  that. 
The  Witness :  Yes. 
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!  Mr.  Reyman :  Wait  just  a  minute  for  the  objection. 

Trial  Examiner  Gates :  Well,  you  have  the  answer. 

Mr.  Wallace:  The  discussion  in  the  lodge,  we  do 

not  think  has  any  place  here.  The  lodge  has  put  itself 

on  record  according  to  this  man’s  testimony  of  asking 

for  an  election,  and  any  discussion  leading  up  to  it,  or 

any  discussion  after  it  should  have  no  place  here. 

Those  gentlemen,  we  take  it,  on  that  side,  would  be 

fairly  unanimous  in  what  tliev  think  should  be  an 

appropriate  bargaining  committee. 

Mr.  Reyman:  I  still  submit  the  question. 

Trial  Examiner  Gates :  I  dont’  know  what  you  are 

«/ 

arguing  about.  The  witness  answered  the  question. 

Mr.  Reyman :  We  will  strike  it  if  you  think  it  is 
«/  «/ 

improper. 

1  Trial  Examiner  Gates:  I  do  not  think  it  is  im¬ 
proper.  This  is  the  company - 

Mr.  Reyman:  The  answer  will  stand,  I  take  it. 
The  answer  was  “Yes”? 

The  Reporter :  Yes,  sir. 

Q.  (By  Mr.  Reyman )  What  is  the  general  feeling  in  this 
lodge  as  to  the  appropriate  bargaining  unit,  Mr.  Rowe? 

'  Mr.  Wallace :  I  object  to  that,  Mr.  Examiner,  what 
is  the  general  feeling  in  this  lodge  as  to  an  appropri¬ 
ate  bargaining  unit.  The  issue  is  here  and  the  ques¬ 
tion  is,  what  is  in  that  plant,  and  not  what  might  be. 

Trial  Examiner  Gates:  I  don’t  know  exactlv  the 

«/ 

way  the  question  is,  what  is  the  general  feeling,  but 
So  far  as  the  position  of  the  lodge  on  the  question  of  a 
unit,  that  is  certainlv  material  and  relevant  here.  The 

7 

objection  is  overruled. 

Mr.  Wallace:  And  an  exception,  please. 

Q.  (By  Mr.  Reyman.)  What  is  the  opinion  of  the  lodge 
as  to  the  appropriate  bargaining  unit? 

A.  The  opinion  of  the  lodge  is  that  the  appropriate  bar¬ 
gaining  unit  should  consist  of  all  those  employes  who  are 
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engaged  in  production  maintenance  service  and  transporta¬ 
tion.  Engaged  on  an  hourly,  piece  or  tonnage  basi^. 

Q.  Was  that  question  ever  discussed? 

Mr.  Wallace:  Will  you  repeat  that  please,  pro¬ 
duction,  maintenance -  | 

The  Witness :  Service  and  transportation 

. 

(The  answer  referred  to  was  read  by  the  re¬ 
porter  as  above  recorded.) 

Q.  (By  Mr.  Reyman.)  Was  the  opinion  of  the  l|>dge  ever 
expressed  by  a  resolution  adopted  at  a  regular,  Or  special 
meeting? 

A.  Yes,  sir;  it  has  been. 

Q.  was  it  substantially  as  you  have  just  stated  it? 

A.  More  substantially  than  I  have  just  stated  it. 

Q.  Did  you  make  a  record  of  that  minute  along  with  the 
others? 

A.  Yes. 

Q.  Were  there  any  exceptions  to  the  class  of  employes 
you  have  just  stated? 

A.  There  were. 

Q.  Will  you  read  the  resolution  of  the  lodge  as  to  the  bar¬ 
gaining  unit? 

A.  “A  resolution  at  the  regular  meeting  of  the  lodge  held 
the  first  day  of  March,  1936,  that” - 

Mr.  Wallace :  Don’t  read  quite  so  fast.  j[  want  to 
follow  you  just  a  little.  I  want  to  get  it. 

The  Witness :  “The  first  day  of  March,  ^936,  that 
it  is  the  sense  of  the  members  of  the  lodge  that  an 
appropriate  bargaining  unit  for  the  purpose  of  collec¬ 
tive  bargaining  at  the  Huntington  Plant  of  the  Inter¬ 
national  Yickel  Company  shall  be  composed  of  all 
production  maintenance  service  and  transportation 
employes  on  an  hourly  piece,  or  tonnage  basis,  in  and 
about  said  plant,  except  policemen,  timekeepers,  hos¬ 
pital  employes,  officials  and  others  in  a  supervisory 
position,  stenographers,  secretaries  and  the  clerks  in 
the  main  office.” 
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The  motion  was  to  adopt,  and  the  vote  was  unani¬ 
mous  for  approval. 

Q.  (By  Mr.  Reyman.)  What  is  the  total  number  of  em¬ 
ployes  at  the  Huntington  Plant,  including  executives,  fore¬ 
men,  timekeepers  and  all  the  excluded  people  you  mentioned 
there,  if  vou  know? 

7  v 

A.  I  don’t  know. 

Mr.  Reyman:  The  approximate  number  of  men 
in  the  employ  on  an  hourly  and  tonnage  basis — will 
you  agree — I  am  reading  this  into  the  record  at  this 
point  as  a  part  of  our  case,  Mr.  Peck — at  this  point, 
on  the  question  of  an  election. 

Mr.  Peck :  I  do  not  think  it  is  necessary ;  it  is  in. 

Mr.  Reyman:  Off  the  record. 

(There  was  a  discussion  off  the  record.) 

Mr.  Reyman :  It  is  stipulated  between  counsel  for 
both  respondents  and  counsel  for  the  Board,  and 
counsel  for  the  company  that  the  approximate  num¬ 
ber  of  men  now  employed  in  the  various  different  de¬ 
partments  of  the  plant  on  an  hourly  or  tonnage  basis 
is  1137,  is  that  correct? 

Mr.  Peck:  If  that  is  Dr.  Thompson’s  statement, 
it  is  correct. 

Mr.  Reyman:  At  this  point,  may  I  again  refer  to 
the  statement  of  Dr.  Thompson  to  say  that  I  had  in¬ 
tended  to  produce  witnesses  showing  the  operations 
in  the  various  departments  of  the  plant.  The  pur¬ 
pose  of  producing  such  witnesses  would  be  to  show 
that  there  is  one  more  or  less  continuous  operation 
in  the  plant,  and  that  one  department  is  more  or  less 
inter-dependent,  on  the  other,  all  going  to  show  that 
the  production  and  maintenance  employes  of  the  plant 
are  an  appropriate  unit  for  the  purpose  of  collective 
bargaining. 

I  can  save  a  great  deal  of  time  and  dispense  with 
quite  a  few  witnesses  if  I  may  refer  to  the  sections  of 
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I 

Dr.  Thompson’s  statement  which  describe  t)tie  opera¬ 
tions  in  the  various  departments.  Not  to  incorporate 
it  in  the  record  at  this  point,  but  merely  to  refer  to 
the  prior  statement  by  page  number. 

Mr.  Peck:  We  have  no  objection  to  that,  to  your 
taking  such  advantage  as  you  may  want  of  iny  state¬ 
ment  of  fact  in  Dr.  Thompson’s  statement,  and  such 
conclusion  as  you  want  to  have  drawn  therefrom,  of 
course,  you  can  argue  for  yourself,  and  somebody  else 
might  argue  something  different,  but  as  far  as  the  facts 
are  concerned  anvbodv  is  welcome  to  use  thdm,  and  at 
liberty  to  use  them. 

Trial  Examiner  Gates:  I  would  assume  what  is 
in  the  record  for  one  purpose  is  in  for  all  purposes. 

Mr.  Wallace:  I  would  like  to  ask  the  gentleman 
if  it  is  not  true  in  a  side  conversation  with  Mr.  Rey¬ 
man,  I  suggested  that  anything  that  is  put  in  the  re¬ 
cord  by  anybody  was  in  for  all  purposes,  and  Mr.  Rey¬ 
man  indicated  a  contrary  view.  It  might  l^elp  us  all 
if  an  announcement  were  made  by  the  Examiner  on 
the  facts  here. 

Trial  Examiner  Gates :  I  would  assume  so.  I  do 
not  know  on  what  basis  Mr.  Reyman  thinks  to  the 
contrary. 

Mr.  Wallace :  I  assume  so  too,  and  this  is  off  the 
record. 

(There  was  a  discussion  off  the  record.) 

Mr.  Wallace :  Certainly  it  is  common  sense  in  any 
proceeding  that  whatever  is  put  in  is  for  all  purposes. 

Mr.  Reyman:  It  is  not  for  all  purposes,  and  I 
thought  I  had  explained  that  the  only  reason  I  am 
here  is  because  the  Board  has  stepped  in  and  the 
union  has  filed  a  petition  for  an  election.  The  union 
usually  presents  its  case.  Your  Board  establishes 
jurisdiction  and  takes  such  steps  as  it  thinks  neces¬ 
sary  to  establish  jurisdiction  over  the  company.  Cer¬ 
tainly  the  union  has  nothing  to  say  with  respect  to 
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the  Board’s  case  on  jurisdiction,  and  I  take  it  that 
the  Board  has  thought  that  is  should  have  nothing  to 

108  do  with  the  presentation  of  the  case  for  the  union, 
where  the  union  is  represented  by  counsel.  It  makes 
no  difference  to  me. 

Trial  Examiner  Gates:  Well,  perhaps  you  should 
protect  yourself,  Mr.  Reyman  as  you  have  done,  but 
I  think  it  is  a  question  which  involves  other  cases. 
Whatever  cases  you  may  present,  Mr.  Wallace,  you, 
perhaps,  had  better  do  so  also  by  reference  to  other 
matters  which  may  have  been  introduced  into  the 
record  previously. 

I  have  not  assumed  that  it  was  necessary  for  the 
representative  of  each  party  to  reintroduce  material 
already  in  the  record,  but  in  order  to  safe-guard  your 
position,  perhaps  it  should  be  done. 

Mr.  Wallace:  We  were  not  trying  to  catch  him 
on  a  pin-hook,  or  anything  of  that  sort,  because  I  am 
a  stranger  to  these  sort  of  cases,  and  it  seems  to  me 
that  the  usual  rule,  it  is  all  one  lawsuit,  and  if  the 
Board  established  jurisdiction,  then  the  labor  union 
would  rest  upon  that  and  follow  along  with  its  case; 
but  frankly,  if  I  had  been  left  to  my  own  thought  in 
the  matter,  I  would  have  said  there  would  not  have 
been  anything  to  it.  I  would  never  suggest  it,  but 
I  want  the  gentleman  to  put  in  what  he  thinks  is 
right. 

Trial  Examiner  Gates:  Proceed. 

Mr.  Reyman :  What  is  the  Examiner’s  ruling? 

Trial  Examiner  Gates:  I  had  not  realized  there 
!  was  any  question  up  for  a  ruling. 

Mr.  Reyman:  I  am  frank  to  say  I  cannot  hear;  I 

109  i  do  not  know  whether  I  have  a  bad  cold  or  not,  but  I 

just  cannot  hear. 

Mr.  Wallace :  I  was  attributing  not  being  able  to 
hear  to  old  age,  but  I  guess  we  are  all  about  alike.  We 
do  not  hear  you  very  well. 
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Trial  Examiner  Gates :  Perhaps  I  did  notj  realize, 
Mr.  Reyman,  that  there  was  a  question  pending  for 
ruling.  If  there  is,  will  you  please  restate  it. 

Mr.  Keyman:  I  was  asking  leave  to  refek*  to  the 
testimony  of  Dr.  Thompson  describing  the  j  various 
operations  in  the  various  departments  of  th|e  Inter¬ 
national  Nickel  Company,  and  asked  that  thqse  state¬ 
ments  refer  equally  to  the  question  of  the  appropri¬ 
ate  bargaining  unit. 

Trial  Examiner  Gates:  Granted. 

Mr.  Reyman :  I  had  assumed  they  had,  jvith  the 
consent  of  the  respondents. 

Mr.  Wallace:  Why,  we  have  no  objection  to  it. 

Trial  Examiner  Gates:  I  so  understood  you  to 
state,  to  consent. 

Mr.  Lodish :  Mr.  Examiner,  I  think  this  is  a  good 
time  to  adjourn  for  lunch. 

Trial  Examiner  Gates :  Mr.  Reyman  has  ai  witness 
on  the  stand. 

Mr.  Lodish:  How  long  are  you  going  t^>  be? 

Mr.  Reyman:  About  a  half  an  hour. 

Trial  Examiner  Gates:  I  beg  pardon? 

Mr.  Reyman :  About  a  half  an  hour. 

Trial  Examiner  Gates:  Do  you  wish  to  Continue, 
or  recess? 

Mr.  Reyman :  I  am  agreeable  to  adjourn 
to  the  majority. 

Mr.  Wallace:  No  objection. 


subject 


(There  was  a  discussion  off  the  record.) 

Trial  Examiner  Gates:  We  will  recess  until  1:00 
o’clock. 

(Thereupon  at  12:15  o’clock  p.  m.  a  recess  was 
taken  until  1 :00  o’clock  p.  m. ) 

After  Recess. 


( The  hearing  was  resumed  at  1 :00  o’clock  p.  m., 
pursuant  to  recess.) 
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i  J.  A.  Rowe,  the  witness  on  the  stand  at  the  time  of 
recess,  resumed  the  stand  and  testified  further  as  fol¬ 
lows: 


Direct  Examination  ( Continued ). 

Mr.  Reyman :  May  we  proceed,  Mr.  Examiner? 

Trial  Examiner  Gates :  You  may. 

Q.  (By  Mr.  Reyman.)  Mr.  Rowe,  do  you  know  if  the 
management  is  meeting  with  the  representatives  of  the  Em¬ 
ployes  Representation  Plan,  on  matters  of  collective  bargain¬ 
ing? 

A.  I  think  they  are. 

Q.  Do  you  know  if  the  Employes  Representation  plan 
has  a  regularly  constituted  collective  bargaining  committee, 
HI  such  as  the  Amalgamated  Union  has? 

A.  No,  I  don’t  know  that. 

Q.  Do  you  know  if  they  meet  at  regular  stated  times? 

A.  I  think  they  just  meet  when  a  meeting  is  called.  I 
have  noticed  by  the  bulletin  boards  that  meetings  are  posted, 
meeting  dates. 

Q.  Where  are  the  bulletin  boards  posted  throughout  the 
plant? 

A.  I  think  there  is  about  one  in  every  department 

Q.  Is  Amalgamated  or  is  Square  Deal  No.  40  privileged 
to  use  the  bulletin  boards? 

A.  No. 

Q.  Have  you  ever  made  a  request  to  use  them? 

A.  Two  specific  ones. 

Q.  To  whom  was  the  request  directed? 

A.  Mr.  A.  S.  Shoffstall. 

Q.  And  who  is  Mr.  Shoffstall? 

A.  General  Manager  of  the  International  Nickel  Com¬ 
pany. 

Q.  What  was  his  reply  to  these  requests? 

A.  The  last  one  was  “No,”  the  same  as  the  one  before. 

Q.  What  was  the  one  before? 

A.  It  was  “No”  too. 

Q.  “No”  too? 
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A.  Yes. 

Q.  Do  yon  know  if  there  is  any  dissatisfaction  ajnong  the 
employes  in  the  plant,  by  reason  of  the  existence  of  the  two 
rival  unions? 

Q.  What  form  does  this  dissatisfaction  take?  That  is, 
are  there  any  flare-ups  between  the  men? 

A.  Well,  except  for  one  or  two  specific  instances,  I  know 
of  no  fisticuffs,  if  you  mean  that,  but  as  to  real  hard  feeling 
between  the  fellows  who  work  together,  yes,  there  is  quite  a 
bit  of  it.  ! 

Q.  Do  you  know  if  there  is  any  feeling  among  {he  union 
members  that  they  have  been  discriminated  against  in  any 
way  by  reason  of  their  union  affiliation? 

A.  Yes. 


Mr.  Wallace :  Your  Honor,  that  is  prettt  leading. 
The  rules  of  evidence  do  not  go  for  much,  but  it  is 
pretty  near  telling  him  what  to  say.  I  obj<?ct  to  the 
form. 

Trial  Examiner  Gates :  The  witness  answered, 
“Yes.”  The  record  may  stay  as  it  is.  However,  I 
would  caution  Mr.  Reyman  to  avoid  leading, 

Mr.  Reyman :  I  will  ask  him  on  what  hq  bases  his 
answer. 

I 

i 

Q.  (By  Mr.  Reyman.)  Do  you  know  any  particular  men 
who  feel  they  have  been  discriminated  against? 

A.  Yes. 

Q.  Can  you  state  the  names  of  all  those  men? 

A.  I  might  say  C.  Iv.  Colegrove,  Ed  Salmon,  Denver  Car¬ 
rico,  J.  Chapman,  and  there  was  another  one,  I  don’t  just 
remember  his  name. 

Q.  At  the  meeting  with  the  management  on  July  20th, 
about  which  you  have  previously  testified,  and  at  which 
notes  were  taken  by  the  management’s  stenographer,  you 
stated  that  “I  think  we  should  have  a  voice  in  tile  manage¬ 
ment  of  the  working  conditions  and  we  can  get  along  with¬ 
out  a  whole  lot  of  dissatisfaction  that  exists  at  t^ie  present 


72  INTERXATL.  NICKEL  CO.  VS.  SQUARE  DEAL  LODGE,  ET  AL. 

time.”  Does  that  dissatisfaction  go  to  the  matters  you  have 
just  testified  about,  or  what  was  that  dissatisfaction? 

'  Mr.  Wallace:  I  object  to  the  form  of  that  ques¬ 
tion.  If  he  wants  to  ask  what  dissatisfaction. 

Mr.  Reyman:  I  will  reframe - 

Mr.  Wallace:  Just  a  minute.  I  object  to  the  form 
of  the  question.  If  he  wants  to  ask  him  what  the 
dissatisfaction  was - 

Mr.  Reyman :  I  will  reframe  the  question  and  ask 
the  witness  what  the  dissatisfaction  was  that  is  re¬ 
ferred  to  in  these  notes. 

The  Witness:  The  dissatisfaction  referred  to  in 
those  notes  was  partly  due  to  working  conditions  and 
wage  conditions. 

Q.  (By  Mr.  Reyman.)  Could  you  be  more  specific? 

A.  Working  conditions  are  such  that  men  have  been 
changed  from  higher  paid  jobs  to  lower  paid  jobs  I  think  in 
some  places,  and  have  not  been  paid  the  rate  that  they  were 
entitled  to.  Or,  possibly  an  older  man  is  taken  off  of  the 
114  anc*  a  new  man  on*  Of  course,  the  old  man  feeling 
that  he  had  handled  the  jobs  for  some  time  and  was  efficient, 
felt  that  he  was  entitled  to  that  particular  job.  I  do  not 
refer  to  any  particular  instance,  but  those  are  the  conditions. 

Q.  Has  there  been  a  pay  increase,  a  general  increase  in 
wages  at  the  plant,  within  the  past  year,  say? 

A.  Yes. 

Q.  Was  that  increase  voluntary  on  the  part  of  the  com¬ 
pany,  do  you  know,  or  was  it  the  result  of  collective  bar¬ 
gaining? 

A.  It  was  voluntary  on  the  part  of  the  company,  in  my 
estimation. 

Q.  Has  your  committee  presented,  on  behalf  of  the  Lodge 
a  request  for  an  increase  of  wages  during  the  past  year? 

A.  No. 

Q.  In  the  event  that  the  Board  accedes  to  the  union’s 
request  for  an  election,  what  would  you  say  would  be  the 
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proper  date  to  take  as  determining  the  eligibili 
ployes  to  vote? 

A.  Well,  I  would  say  about  the  date  of  the  fiifst  sched¬ 
uled  hearing  on  March  8th. 

Q.  In  this  case,  1935? 

A.  In  this  case,  yes. 

Q.  March  8th,  1935? 

A.  Yes. 

Q.  On  what  do  you  base  that  statement,  Mr.  Rcjwe? 

A.  Well,  there  have  been  some  new  men  liiredl  recently, 

115  and  the  evidence  that  we  have  gathered  covers  tl^at  period 
of  time,  and  I  think  that  should  be  the  proper  datd  to  deter¬ 
mine. 

Q.  In  the  event  the  Board  does  not  accede  to  f;hat  date, 
what  other  date,  1936 — well,  I  said  March  8thj  1935;  I 
meant  1936.  What  would  be  an  alternative  date,  fttr.  Rowe? 

A.  Well,  I  can  see  no  reason  for  not  using  that 
date,  but  if  it  could  not  be  used,  I  think  a  date  as 
as  possible. 

Q.  Has  this  subject  of  payroll  date  been  discussed  in 
meetings  of  the  lodge,  do  you  know? 

A.  Yes. 

Q.  When  you  were  there? 

A.  Yes. 

Q.  You  may  inquire.  Take  the  witness. 

Cross  Examination. 

Q.  (By  Mr.  Wallace)  Yes,  sir.  Mr.  Rowe,  ypu  testified 
that  Square  Deal  Lodge  No.  40  has  approximately  500  mem¬ 
bers.  Are  you  familiar  with  the  section  here,  32  I  believe 
it  is,  of  your  by-laws,  which  provides  for  the  payment  of 
dues  to  your  national  lodge,  or  what  do  you  call  it — Na¬ 
tional  general  laws  of  the  Amalgamated  Association  of  Iron, 
Steel,  and  Tin  Workers  of  America,  are  you  familiar  with 
that  requirement  for  the  payment  for  the  member^? 

A.  Yes. 

Q.  What  was  the  number  of  members  paid  for  by  Square 

116  Deal  Lodge,  at  the  last  fiscal  return  you  made? 


particular 
near  that 
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A.  That  I  could  not  answer  because  I  do  not  have  access 
to  the  records  of  the  lodge. 

Q.  Can  you  get  that  information? 

A.  That  information  might  be  obtained. 

Q.  My  question  is,  can  you  get  it? 

A.  No,  I  have  no - 

Q.  You  cannot  get  it.  What  do  the  by-laws  of  your  local 
organization  provide  as  to  a  quorum,  the  number  of  men 
present  as  a  quorum? 

A.  The  by-laws  provide  the  same  as  the  International. 

Q.  WThat  is  that? 

A.  Seven  is  a  quorum. 

1  Mr.  Reyman :  The  exhibit  speaks  for  itself.  It  is 
right  there. 

Mr.  Wallace:  I  do  not  happen  to  be  able  to  put 
my  finger  on  it  and  I  think  the  witness  ought  to  know. 
What  is  the  place  here  on  quorum,  in  the  by-laws? 
Will  you  refer  to  that  and  find  it.  It  don’t  seem  to 
be  indexed.  I  want  to  know  the  number  of  men  re¬ 
quired  for  a  quorum  for  a  meeting  of  your  local, 
Square  Deal  Lodge  No.  40. 

Mr.  Reyman :  I  submit,  Mr.  Examiner,  it  is  in  the 
book. 

i  Trial  Examiner  Gates:  I  think  the  question  is 
proper.  He  merely  asked  for  the  reference. 

Mr.  Wallace:  I  merely  asked  him  to  find  it.  It 
is  not  indexed.  He  could  probably  find  it. 

On  page  69,  section  157  under  the  title  of 
“Quorums”  it  provides: 

“Seven  brothers  and  sisters  shall  constitute  a 
quorum  for  the  transaction  of  business  at  stated  meet¬ 
ings,  and  ten  brothers  and  sisters  shall  constitute  a 
quorum  at  special  meetings,  and  no  intoxicating 
drinks  shall  be  permitted  to  be  served  in  any  room 
When  holding  a  business  meeting.” 

So  that  is  the  regulation,  or  by-law  governing 
Square  Deal  Lodge  No.  40,  is  that  right? 
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A.  Right. 

Q.  Now,  at  your  meeting  on  October  the  5th,  1935,  re¬ 
quests  for  an  election,  how  many  members  do|  you  have 
present  at  that  meeting? 

A.  I  don’t  know,  exactly. 

Q.  Have  you  got  any  idea  at  all? 

A.  There  was  at  least  a  quorum  present,  but  I  jdon’t  know 
how  many. 

Q.  You  know  it  was  a  quorum,  or  you  would  not  have 
done  any  business? 

A.  We  wouldn’t  have  done  any  business,  no. 

Q.  I  am  trying  to  find  how  much  more  than  that.  Now, 
when  the  answer  was  received  on  October  12th,  how  many 
US  men  were  present  at  that  meeting,  I  mean  in  October,  1935? 

A.  I  don’t  remember.  I  couldn’t  say  that,  either. 

Q.  October  19th,  the  report  of  the  petition  had  been  filed, 
and  you  say  the  action  at  that  meeting  was  unanimous,  but 
you  could  not  give  us  any  idea  how  many  men  \jTere  present 
and  voted  unanimously? 

A.  I  couldn’t  tell  you  definitely  any  number.! 

Q.  Now,  this  correspondence,  there  has  beeii  no  refusal 
on  the  part  of  the  International  Nickel  Company  to  receive 
any  committee  from  Square  Deal  Lodge  No.  40,  jias  there? 

A.  No  refusal,  no,  not  outright. 

Q.  The  only  difference  between  you  is  you  all  claimed 
the  right  to  be  the  bargaining  agency  for  the  Entire  plant, 
isn’t  that  your  position? 

A.  It  is,  yes. 

Q.  In  other  words,  you  not  only  want  to  speak  for  the 
members  of  Square  Deal  Lodge  No.  40,  but  you  jvant  to  have 
the  say  for  other  men  working  there  who  do  not  belong  to 
your  union,  is  that  right? 

A.  I  think  the  law  says  that  the  majority  $hall  rule  on 
that. 

Q.  The  law  will  fix  that  but  I  am  trying  to  get  your  view¬ 
point. 

A.  Well,  I  think  that  is  a  democratic  rule,  is  it  not.  We 
felt  that  way  about  it. 
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119  Q-  I  don’t  know.  I  just  want  to  get  your  answer. 

A.  Yes,  I  feel  that  way. 

Q.  That  is  what  I  want  to  get.  Xow,  when  you  spoke 
about  dissatisfaction,  you  say  there  has  been  no  fisticuffs  in 
the  plant  growing  out  of  any  discussion  of  the  union,  pro¬ 
union  or  nonunion,  has  there? 

A.  I  know  of  no  incident  in  the  plant. 

Q.  And  you  said  there  were  hard  feelings.  What  do  you 
mean  by  hard  feelings,  the  men  have  been  arguing  back  and 
forth? 

A.  I  mean  that  men  who  have  been  working  together  for 
a  period  of  years,  due  to  that  difference  of  opinion  there,  it 
causes  a  severance  of  friendship. 

Q.  Will  you  give  me  a  single  instance  of  that,  please,  if 
you  know,  now,  give  me  the  names  of  some  people  who  have 
fallen  out  over  that  at  your  plant. 

A.  I  could  not  name  any  definite  single  instance. 

Q.  Don’t  you  think  it  rather  remarkable  to  testify  there 
are  hard  feelings,  quite  a  lot  of  it  around,  and  then  when  you 
come  down  to  it  you  cannot  give  a  single  instance? 

A.  I  have  heard  the  remark  made  time  and  time  again 
concerning  what  this  fellow  does,  or  that  fellow  does. 

Q.  That  applies  to  a  good  many  other  relations  in  life  out¬ 
side  of  the  union,  doesn’t  it? 

A.  Yes,  but  it  is  a  little  bit  stronger. 

120  Q.  Now,  will  you  give  me  one  case  in  which  it  has  been 
pretty  strong? 

A.  I  might  give  you  a  particular  case  where  a  man  was 
discharged  due  to  the  display  of  a  certain  picture  in  a  trade 
magazine. 

Q.  We  are  not  trying  any  case  of  discrimination  by  the 
company'  That  is  not  here,  but  you  are  testifying  here  as 
to  hard  feelings  between  the  employes  in  that  plant  by  reason 
of  one  group  being  for  the  company  union  as  you  call  it,  and 
the  other  group  for  the  outside.  I  am  trying  to  find  out 
about  that. 

A.  You  are  trying  to  find  a  specific  instance? 


121 


INTERNATL.  NICKEL  CO.  VS.  SQUARE  DEAL  LODGE,  tlG  AL.  77 


We  have 


Q.  Yes,  that  is  what  I  am  trying  to  do.  Thai  is  all  I 
want.  All  right,  we  will  pass  on. 

Q.  Now,  Mr.  Rowe,  you  say  that  you  had  some  sort  of 
a  grievance.  Was  that  brought  to  your  committed? 

A.  I  said  that  was  a  discrimination  case. 

Q.  I  say,  did  you  take  it  up,  or  attempt  to  tak[e  it  up  in 
any  of  your  interviews  with  Mr.  Shoff  stall? 

A.  Not  myself,  I  didn’t.  I  wasn’t  on  the  comijhittee.  It 
was  taken  up  here.  It  was. 

Q.  It  wasn’t  in  any  of  these  interviews  that  you  had? 

A.  No. 

Q.  How  about  Ed  Salmon,  is  it  true  in  his  cas0? 

A.  No,  it  is  not  true  in  his  case.  We  have|  discussed 
Ed  Salmon’s  case,  that  is  one  angle  of  it,  with  the  manage¬ 
ment.  The  other  we  have  not. 

Q.  They  did  not  refuse  to  discuss  it  with  you? 

A.  Well,  yes,  we  have  never  got  any  discussion[ 
got  acceptance  of  such  remarks  as  they  made,  but  no  discus¬ 
sion. 

Q.  Do  you  make  any  difference  between  a  man  agreeing 
with  your  viewpoint  and  and  not  giving  you  a  hearing,  any 
difference  between  those  two? 

A.  Certainlv.  I 

v  i 

Q.  What  I  mean  is,  you  had  an  opportunity  to  present 
this  man’s  case  to  the  company,  didn’t  you? 

A.  Well,  yes,  possibly.  We  gave  them  noticp. 

Q.  And  they  considered  what  you  said  in  tis  behalf? 

A.  I  don’t  think  they  did. 

Q.  They  didn’t.  In  other  words,  they  did  not  take  your 

view  of  what  you  wanted  done  with  it,  is  that  what  you 

mean  to  sav? 

«/ 

A.  When  our  cases  were  presented,  we  were 
will  be  considered”,  and  that  was  all. 

Q.  What  about  Denver  Carrico  and  J.  Chapman,  what 
did  you  do  with  them?  | 

A.  Their  cases  were  along  the  line  of  Ed  Salmon’s. 

Q.  What  was  the  nature  of  Ed  Salmon’s  lease,  all  of 
them,  the  three  together? 


told,  “They 
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122  A.  Well,  Ed  Salmon's  ease  was  some  discriminatory  re¬ 
marks  made  to  him  by  his  superintendent,  and  some  threats, 
and  so  forth  along  that  line. 

Q.  Then  were  all  three  in  that  category,  Ed  Salmon’s, 
Carrico  and  Chapman? 

A.  Well,  not  exactly,  no. 

Q.  Well,  I  am  just  following  you,  and  you  said  they  were. 

i  Mr.  Wallace:  Now,  your  Honor,  we  do  not  want — 
well,  there  is  nothing  in  this  petition  alleging  discrimi¬ 
nation.  We  do  not  want  to  bring  that  in.  He 
brought  that  in,  the  witness  has  just  said  there  was, 
and  I  would  like  to  move  to  exclude  from  this  record 
anv  reference  to  discrimination,  because  that  is  not 
here. 

Trial  Examiner  Gates:  You  asked  the  witness 
these  questions  and  he  answered.  I  will  let  it  stand. 
Motion  denied. 

Mr.  Wallace:  I  do  not  want  to  argue  with  the 
Examiner  after  he  has  ruled,  but  it  seems  on  cross- 
examination  I  had  the  right  to  go  into  what  he  said 
in  his  examination  in  chief,  that  these  men  had  griev¬ 
ances,  and  when  I  inquired  his  answer  was,  discrimi¬ 
nation.  Now,  that  ought  not  to  be  in  here,  ought  not 
to  have  been  in  the  first  place,  if  they  had  nothing 
except  discrimination,  because  that  is  not  in  the  peti¬ 
tion. 

Trial  Examiner  Gates :  I  understand  this  is  not  a 
complaint  case,  is  it,  Mr.  Wallace? 

123  i  Mr.  Wallace:  I  don’t  know  what  you  call  it.  You 
say  it  is  not  a  complaint  case.  It  is  a  petition  for 
election. 

Trial  Examiner  Gates :  That  is  right, 
i  Mr.  Wallace :  And  it  is  based  on  numbers,  and  not 
on  discrimination,  and  that  I  am  trying  to  keep  dis¬ 
crimination  out  of  here.  That  is  the  onlv  thing  I  am 
sajdng  about  it. 

Trial  Examiner  Gates:  Well,  go  ahead. 
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Q.  (By  Mr.  Wallace)  You  say  there  is  some  dissatisfac¬ 
tion  in  the  plant,  partly  due  to  working  conditions,  and 
partly  due  to  wage  conditions.  Did  that  dissatisfaction  ob¬ 
tain  in  the  year  1935? 

A.  Yes,  sir. 

Q.  And  then  you  said  the  men  had  changed  fhom  helpers, 
from  higher  to  lower  and  not  paid  what  they  were  entitled 
to,  and  old  men  had  been  taken  off  and  new  nien  had  put 
on.  Did  those  conditions  obtain  in  1935? 

A.  Yes. 

Q.  And  did  they  obtain  prior  to  July  19,  1935? 

A.  Well,  I  would  say  yes,  not - 

Q.  And  these  conditions  obtained  at  the  tilme  of  your 
letter  of  August  19tli,  1935,  in  which  you  set  ou{  everything 
that  you  had  in  the  way  of  a  complaint  in  that  letter  to  Mr. 
Shoff stall,  as  manager,  is  that  true? 

A.  Not  everything,  but  just  a  few  of  them. 

Q.  Well,  what  now  has  arisen  since  that  letter,  please? 

A.  There  has  been  nothing  arisen  since  tlia^;  letter,  due 
to  the  fact  that  we  have  had  no  conference. 

Q.  Well,  let  us  see  if  I  get  that  right.  T>\)  you  mean 
that  there  has  been  nothing  of  enough  importance  since  this 
letter  of  August  19,  1935  for  Square  Deal  Lod^e  No.  40  to 
bring  it  to  the  attention  of  the  management,  is  that  right? 

A.  No,  I  don’t  mean  that. 

Q.  Well,  why  didn’t  you  bring  it  to  the  attention  of  the 
management? 

A.  Simply  because  we  have  felt  that  we  havb  never  been 
given  any  possible  chance  to  discuss  around  thfe  conference 
table  with  them  these  things  we  do  bring  in,  and  another 
thing,  that  certain  things  we  did  take  to  the  jmanagement 
have  been  referred  to  the  Employes  Council. 

Q.  Specifically  now,  you  got  an  answer  to  vbur  letter  of 
August  19th.  What  have  you  taken  up  with  ^he  company 
that  has  been  referred  to  the  Employes  Councijl? 

A.  I  will  ask  Mr.  Reyman  for  that  particular  letter,  on 
the  bottom  of  which  it  says,  “Carbon  copy  to  the  Employes’ 
Council.” 
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Mr.  Wallace:  August  the  5th,  is  the  letter  he  is 
talking  about. 

(The  document  referred  to  was  passed  to  Mr. 

Rowe. ) 

1  The  Witness:  Under  date  of  August  5th. 

125  Q.  (By  Mr.  Wallace)  Well,  the  letter  of  August  5th, 
1935,  was  two  weeks  prior  to  your  letter  of  August  19th,  in 
which  you  set  out  your  complaints,  isn’t  that  true? 

A.  August  5th,  August  19th,  that  would  be  about  14  days, 

yes. 

%* 

Q.  So  there  has  been  no  reference  to  the  Employes  Coun¬ 
cil  of  any  complaint  from  Square  Deal  Lodge  No.  40  since 
that  time,  has  there? 

A.  I  cannot  say. 

Q.  Well,  that  you  know  of? 

A.  Not  that  I  know  of. 

Q.  And  the  one  you  have  referred  to  was  on  August  5th? 

A.  That  is  right. 

Q.  And  the  letter  of  August  5th,  which  is  exhibit  3-D  is 
in  reply,  or  written  after  the  conference  of  July  20,  1935, 
and  contains  the  following : 

1  “You  have  stated  that  in  your  opinion  there  are 
certain  respects  in  which  the  working  conditions  at 
the  Plant  should  be  changed.  The  management  has 
endeavored  to  direct  the  working  forces  with  every 
consideration  for  the  welfare  both  of  the  men  and  the 
company.  Since  1933  a  variety  of  matters  affecting 
employes  have  been  considered  and  adjusted  in  an 
orderly  way  with  the  representatives  on  the  Em¬ 
ployes’  Council.  If,  however,  there  are  any  working 
conditions  which  do  not  appear  to  the  members  of 

126  your  committee,  or  to  any  group  for  which  you  may 
be  acting  as  the  spokesman  the  management  would 
like  to  be  informed  concerning  these  conditions.” 

You  were  familiar  with  that  part  of  this  letter? 


A.  Yes. 


127 
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Mr.  Wallace:  That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Reyman)  You  did  present  sonje  further 
grievances  after  that  date,  did  you  not,  Mr.  Rowq? 

A.  Yes,  if  you  mean  August  19th,  I  did.  I  don’t  have 
that  here,  but  I  think  that  was  about  September,  ^as  it  not? 

Q.  This  is  petitioner’s  exhibit  4,  a  letter  dated  Novem¬ 
ber  13,  1935,  from  the  company.  What  was  that  in  answer 
to?  j 

A.  This  reply  is  to  certain  requests  regarding  Wages  and 
working  conditions  made  at  a  conference  September  30th. 

Q.  How  successful  were  you  in  getting  your  requests 
granted? 

A.  We  got  these  in - 


Mr.  Wallace:  One  second,  please.  Your  Honor  we 
object  to  how  successful.  The  letter  in  question  is  a 
letter  setting  out  just  what  it  is,  and  the  ijaeasure  of 
this  controversy  is  not  how  successful  the  man  may 
be  in  the  granting  of  his  request.  The  requests  them¬ 
selves  set  out  what  they  have  done  with  thep.  Differ¬ 
ent  minds  might  have  different  views  as  to  how  it 
should  be  determined.  That  is  not  the  controversy 
here.  The  question  is,  have  they  been  dealt  with,  and 
they  have. 

Trial  Examiner  Gates :  I  assume  results  have  some 
bearing  upon  the  whole  question. 

Mr.  Peck:  May  I  interrupt  just  a  second,  if  you 
please,  Mr.  Examiner? 

Mr.  Wallace:  Pardon  me  just  a  second,  I  want 
to  make  just  this  further  objection  and  then  I  will 


is  the  best 
ion  in  the 


yield.  The  answer  itself  is  here,  and  that 
evidence,  of  the  result.  The  witness’  opi 
matter  is  not  important. 

Mr.  Peck:  That  was  my  objection,  th^t  was  the 
objection  I  had  to  it. 
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Q.  (By  Mr.  Reyman)  How  many  of  the  matters  that  you 
brought  to  the  attention  of  the  management  were  acceded  to, 
from  your  viewpoint,  by  this  letter,  of  the  date  you  have 
indicated,  Petitioner’s  Exhibit  4? 

Mr.  Wallace :  The  letter  is  the  best  evidence. 

'  Mr.  Peck :  The  same  objection.  It  is  all  there.  A 
man’s  opinion  doesn’t  add  anything. 

1  Mr.  Reyman:  I  asked  the  question.  I  grant  you 
that  the  letter  is  the  best  evidence. 

Mr.  Peck :  His  opinion  is  immaterial,  and  his  view¬ 
point  is  immaterial.  They  submitted  certain  kinds 
of  grievances,  and  they  got  an  answer,  and  there  it 
is. 

Mr.  Reyman:  I  am  not  asking  for  an  opinion,  I 
am  asking  how  many  requests  were  granted. 

Mr.  Peck:  That  speaks  for  itself,  too.  That  is  a 
question  of  adding  up  and  subtracting. 

Mr.  Reyman :  All  right,  let  us  put  it  in  the  record. 
You  opened  it  up. 

Mr.  Peck :  The  witness  don’t  have  to  do  it. 

Mr.  Reyman:  You  opened  it  up,  and  it  is  cross. 

Trial  Examiner  Gates:  He  may  answer.  The  ob¬ 
jection  is  overruled. 

Mr.  Peck:  Exception. 

The  Witness:  There  is  none  here  answered  in  the 
way  requested. 

Q.  (By  Mr.  Reyman)  After  the  receipt  of  that  letter  did 
you  feel  it  would  do  any  good,  to  go  back  and  approach  the 
management  again? 

Mr.  Wallace :  Objection. 

Trial  Examiner  Gates Overruled. 

Mr.  Wallace:  Exception. 

The  Witness:  No,  sir. 

Q.  (By  Mr.  Reyman)  Do  you  recall  when  the  original 
petition  for  an  election  was  tiled  in  this  case? 

A.  I  believe  it  was  October,  I  am  not  sure. 
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Q.  Are  you  charged  with  the  duties  of  keeping  tfce  attend¬ 
ance  at  lodge  meetings? 

A.  No. 

Mr.  Reyman :  I  think  that  is  all. 

Mr.  Wallace:  The  same  thing;  that  is  all.  Stand 
aside. 

(The  witness  was  excused.) 

Christopher  Kenneth  Colegrove,  called  as  a  witness 
for  Square  Deal  Lodge  No.  40,  Amalgamated  Association  of 
Iron,  Steel  and  Tin  Workers  of  North  America,  being  first 
duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Reyman)  State  your  full  name,  Mr.  Cole- 
grove. 

A.  Christopher  Kenneth  Colegrove. 

Q.  Christopher,  and  what  is  the  middle  name? 

A.  Kenneth. 

Q.  Where  do  you  live,  Mr.  Colegrove? 

A.  4712  Ohio  River  Road. 

Q.  What  is  your  occupation? 

A.  I  am  a  sheet  metal  worker,  International  Nickel 
Company. 

Q.  How  long  have  you  been  so  employed? 

A.  Since  November  1st,  1925. 

Q.  Are  you  a  member  of  Square  Deal  Lodge  No.  40  of 
the  Amalgamated  Association? 

A..  Yes. 

Q.  How  long  have  you  been  a  member  of  that  lodge? 
A.  I  have  been  a  member  of  that  lodge  since  March  31st, 
1934. 

Q.  Do  you  hold  office  in  that  lodge? 

A.  Yes,  sir. 

Q.  What  is  that? 

A.  Financial  Secretary. 

Q.  What  are  your  duties  as  financial  secretary? 
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A.  To  keep  the  accounts  of  the  lodge  between  its  mem¬ 
bers,  receive  all  moneys,  and  pay  same  to  the  treasurer. 

Q.  From  keeping  the  accounts  between  the  lodge  and 
its  members,  can  you  state  the  membership  of  the  lodge? 
A.  Not  the  exact  membership,  approximately. 

Q.  What  is  the  approximate  membership? 

A.  625. 

Q.  Have  you  referred  to  your  records  recently  when 
you  make  that  statement? 

A.  Not  recently. 

Q.  How  long  since  you  have  referred  to  your  records? 
A.  Well,  I  make  up  quarterly  reports  every  three  months. 

Mr.  Wallace :  Talk  a  little  louder  so  we  can  hear 
you.  Quarterly  reports  of  what? 

(The  answer  referred  to  was  read  by  the  re¬ 
porter  as  above  recorded.) 

Q.  (By  Mr.  Reyman)  When  was  the  last  quarterly  re¬ 
port  made  up? 

A.  December  31st. 

Q.  When  was  that? 

A.  December  31st  :  next  one  to  be  made  up  March  31st. 
131  Q.  By  members,  do  you  mean  those  persons  who  are 
paid-up  members  of  your  lodge? 

A.  I  mean  those  that  are  adherents,  somewhat  behind 
some  with  their  dues. 

Q.  'Do  you  mean  those  persons  who  have  taken  the  oath 
and  are  active  in  the  lodge? 

A.  Yes. 

Q.  Whether  or  not  they  are  paid  up? 

A.  Yes,  sir. 

Q.  How  long  did  you  say  you  worked  in  the  mill? 

A.  International  Nickel? 

Q.  Yes. 

A.  November  the  1st,  1925. 

Q.  November  1st,  1925? 

A.  Yes,  sir. 


>  4 
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Q.  Do  you  have  a  wide  acquaintance  there  in  the  mill? 
Do  you  know  many  people,  many  of  the  employes,  I  mean? 

A.  Well,  I  know  practically  all  of  them  to  see  tpem,  but 
not  the  exact  name. 

Q.  Have  you  ever  discussed  this  question  of  representa¬ 
tion  with  any  of  them? 

A.  Yes,  sir. 

Q.  Do  you  know  of  your  own  personal  knowledge,  with¬ 
out  giving  names,  of  anyone  who  favors  Square  Deal  Lodge 
No.  40,  for  the  purpose  of  collective  bargaining,  who  are 
not  members  of  the  lodge? 

A.  Practically  all  that  I  have  talked  to. 

Q.  How  many  have  you  talked  to,  would  you  say? 

A.  Well,  I  could  not  say  exactly,  but  a  great  number. 

Q.  Has  this  been  recently? 

A.  Well,  from  time  to  time. 

Mr.  Reyman:  You  may  inquire. 

C  ross-Examination 


Q.  (By  Mr.  Wallace)  You  made  your  financial  report 
to  your  national  organization  on  the  31st  of  December,  1935. 
How  many  paid  members  did  you  show  Square  Deil  Lodge 
No.  40  had  on  that  date? 

Mr.  Reyman:  I  object  to  that  question. 

Mr.  Wallace:  I  have  a  right  to  know  tt^at;  that 
is  the  best  evidence  as  to  what  the  membership  is. 

Mr.  Reyman :  I  object  to  the  form  of  the  question. 
“How  many  paid  members  did  you  have  on  that  date.” 
What  does  he  mean? 

Mr.  Wallace:  Let  me  have  your  by-laws,  and  I 

will  read  it  to  you. 

■ 

(The  document  referred  to  was  passed  to  Mr. 
Wallace.) 

Mr.  Wallace:  By-law  No.  32  provides  f^>r  a  per 
capita  tax  to  be  paid  in  certain  amounts  for  the  mem¬ 
bership  of  the  local  lodge.  How  many  per  capita 
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taxes  did  Square  Deal  Lodge  No.  40  pay  for  the  quar¬ 
ter  ending  December  31,  1935? 

133  The  Witness :  I  don’t  remember. 

Mr.  Wallace:  Can  vou  get  us  that  information? 

^  The  Witness :  I  possibly  could. 

Mr.  Wallace:  How? 

'  The  Witness :  I  possibly  could,  yes. 

Mr.  Wallace :  Mr.  Examiner,  we  would  like  to  have 
that  brought  in.  We  think  that  is  the  best  evidence 
of  the  number  of  members  in  the  lodge. 

Mr.  Reyman :  On  this  question  which  always  arises, 
Mr.  Examiner,  the  other  side  always  feels  that  it  is 
necessary  for  the  union  to  bring  in  its  records  and 
lay  before  the  company  and  the  company  union  the 
name  and  the  status  of  every  single  man  in  the  union. 

Now,  that  has  been  gone  into  so  many  times  and 
is  so  well  settled  bv  this  Board,  that  it  seems  to  me  un- 
necessary  to  have  to  make  a  lengthy  statement  in  sup¬ 
port  of  our  stand. 

Trial  Examiner  Gates :  I  did  not  so  interpret  Mr. 
Wallace’s  request. 

Mr.  Wallace:  I  did  not  ask  for  the  names.  I  did 
not  ask  that  at  all.  I  am  simply  taking  the  position 
that  the  best  evidence  of  what  these  men  represent  is 
the  evidence  of  the  per  capita  tax.  We  have  no  desire 
to  ascertain  the  names  of  the  members,  or  anything  of 
that  sort,  but  we  are  entitled  to  the  best  evidence  of 
the  number  of  people  that  they  speak  for. 

134  Mr.  Reyman:  Why  are  you?  This  is  not  a  pro¬ 
ceeding  for  an  election;  this  is  not  to  determine  who 
is  represented  at  this  proceeding  for  an  election,  if  it 
were  we  would  be  here  with  the  records. 

Mr.  Wallace:  If  it  is  not,  why  are  you  objecting 
so  strenuouslv?  It  is  the  best  evidence  of  what  we 

4/ 

m 

are  seeking  for. 

Mr.  Reyman :  I  will  tell  you  why  we  object  and 
why  the  Board  sustains  us  in  these  cases.  In  many 
1  cases  before  this  Board,  and  other  Boards  in  labor  dis- 
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putes  where  the  names  of  the  union  members  have  been 
laid  out  before  the  management  and  before  persons 
inimicable  to  unions,  there  have  been  reprisals,  and 
intimidation  of  members,  and  the  Board  has  taken  cog-  • 
nizance  of  that  and  has  not  compelled  us  tQ  bring  the 
union  membership  in. 

Mr.  Wallace:  That  is  interesting.  Wq  have  not 
asked  for  that,  and  we  do  not  want  reprisals.  We 
have  not  asked  for  that.  The  gentleman  does  not  dis¬ 
tinguish  between  the  best  evidence  of  numbers  and 
what  we  demand.  We  do  not  want  to  know  fhe  names, 
street  address,  or  anything  at  all.  We  dq  not  want 
anybody  to  be  imposed  on.  We  conced^  to  every 
gentleman  here  the  right  to  join  any  lodge  he  wants 
to,  but  we  are  coming  in  here  under  the  well-known 
principles  of  law,  saying  the  best  evidence — these 
gentlemen  keep  on  talking  about  representing  so  many 
people,  approximately  so  many  people.  Nc^w,  Square 
135  Deal  Lodge  does  not  represent  anybody  except  those 

who  have  put  themselves  within  that  rule  anti  are  mem¬ 
bers  of  the  Amalgamated  Association  of  Iron,  Steel 
and  Tin  Workers  of  America.  It  is  not  a  question  of 
any  sympathy  and  it  is  not  a  question  of  intimidation, 
but  it  is  a  question  of  the  ordinary  rules  of  logic  and 
evidence. 

Mr.  Reyman :  I  submit,  your  Honor,  we  have  put 
the  proper  officer  on  the  stand,  who  is  testifying  under 
oath  as  to  the  approximate  membership  of  the  union. 
If  the  Congress  of  the  United  States  had  seen  fit,  it 
could  have  said,  “When  a  union  or  labor  organization 
brings  in  its  records  and  proves  beyond  a  shadow  of 
a  doubt,  by  name  and  number,  that  the  union  has  a 
majority,  then  they  shall  be  representative^”  it  would 
have  said  so.  There  is  a  reason  for  this  procedure  for 
an  election. 

Mr.  Wallace:  It  is  up  to  the  Examiner  to  rule. 

Trial  Examiner  Gates :  I  beg  your  pardon?  How 
is  that?  I 
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Mr.  Wallace:  I  say  it  is  up  to  you  to  rule. 

Trial  Examiner  Gates:  I  won’t  compel  the  union 
to  bring  it  in.  It  is  up  to  them  whether  they  make  out 
a  case  without  submitting  those  things. 

Mr.  Wallace :  I  didn’t  quite  hear  you,  your  Honor. 

Trial  Examiner  Gates :  I  say,  it  is  up  to  them  to 
make  out  their  case. 

136  Mr.  Wallace:  On  cross-examination  we  thought 
we  had  a  right  to  test  that  out  the  best  we  could.  How¬ 
ever,  we  except  to  the  ruling. 

Q.  (By  Mr.  Wallace.)  What  do  you  do  in  the  mill,  Mr. 
Colegrove?  You  are  a  sheet  worker? 

A.  Yes,  sir;  I  am  a  finisher. 

Q.  Finisher? 

A.  Yes. 

Q.  How  many  hours  do  you  work  a  day? 

A.  Eight  hours. 

Q.  Are  you  in  the  plant  before  you  go  to  work?  Do  you 
go  to  the  plant  in  advance  of  the  time  you  go  to  work? 

A.  I  have  to  come  early  sometimes ;  we  haven’t  a  certain 
time  to  go  to  work. 

Q.  What  I  mean  is,  you  do  not  come  into  the  plant  and 
loaf  around  any  before  the  time  to  work,  do  you? 

A.  No. 

Q.  You  don’t  stay  in  the  plant  after  your  work  is  done, 
do  you? 

A.  No. 

Q.  So  what  opportunities  do  you  have,  or  do  you  have 
opportunities  to  talk  with  any  of  the  men  except  the  men 
working  in  your  particular  department? 

A.  Why,  I  have  been  transferred  from  different  depart¬ 
ments,  the  rough  work  plant  out  there,  in  various  depart¬ 
ments. 

137  Q.  What  departments  have  you  worked  in,  in  the  last  six 
months? 

A.  Practically  every  department  out  there,  I  would  say, 
with  some  exceptions. 

Q.  Well,  now,  what  exceptions  have  you? 
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A.  Possibly  two,  or  three  or  four  departments. 

Q.  Which  ones  are  they?  *  . 

A.  I  didn't  hear  your  question. 

Q.  I  say  which  departments  are  those  that  yofu  were  not 
in,  have  not  worked  in  in  the  last  six  or  seven  mpnths? 

A.  The  polishing  department. 

Q.  Polishing,  and  what  is  the  other  one? 

A.  Cold  drawing. 

Q.  Cold  drawing,  und  what  is  the  other  one? 

A.  Metal  washing. 

Q.  What? 

A.  Metal  washing  plant. 

Q.  Metal  washing.  You  say  you  have  found  a  number 

of  men  in  those  departments  who  wanted  the  Stouare  Deal 

Lodge  No.  40  to  represent  them? 

A.  Yes,  sir. 

7 

Q.  Any  of  those  men  belonging  to  the  company’s  council 
tell  you  that? 

A.  Yes. 


Q.  Did  they  tell  you  that  before  the  election? 

A.  How  is  that? 

Q.  Did  they  tell  you  that  before  this  last  dlection  you 
had  out  there? 

A.  Well,  I  don’t  know  just  the  exact  date. 

Q.  Did  you  vote  in  the  last  company  election  out  there 
for  the  Employes  Council? 

A.  Did  I  vote? 

Q.  Yes. 

A.  No. 

Q.  You  had  an  opportunity  to  vote  there,  didn’t  you? 

A.  There  was  a  booth  to  vote,  in  our  department. 

Q.  And  you  could  have  voted  if  you  had  whnted  to? 

A.  Yes,  sir. 


Mr.  Wallace:  That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Reyman)  Who  would  you  haVe  voted  for, 
Mr.  Colegrove? 
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A.  What  is  that? 

Q.  ‘Who  did  you  have  the  opportunity  to  vote  for? 

A.  Well,  I  don’t  know. 

Q.  At  this  last  election,  if  you  had  taken  advantage  of 
the  opportunity  to  vote,  who  could  you  have  voted  for? 

A.  I  don’t  know  who  I  would  have  voted  for. 

Q.  Do  you  know  who  you  could  have  voted  for?  Who 
were  the  candidates? 

139  A.  I  don’t  know. 

Mr.  Revman:  That  is  all. 

Trial  Examiner  Gates:  Any  further  questions? 
Mr.  Wallace :  Nothing  at  all. 

(The  witness  excused.) 


140  E.  F.  McGovern,  called  as  a  witness  for  Square  Deal 
Lodge  No.  40,  Amalgamated  Association  of  Iron,  Steel  and 
Tin  Workers  of  North  America,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Reyman)  State  your  full  name,  Mr.  McGov¬ 
ern. 

A.  Edward  F.  McGovern. 

Q.  Where  do  you  reside? 

A.  3301  Crane  Avenue. 

Q.  Huntington? 

A.  Huntington,  West  Virginia. 

Q.  What  is  your  business  or  occupation? 

A.  Well,  I  have  been  first  rougher,  and  I  got  demoted  to 
second  rougher. 

Q.  Where  was  this? 

A.  It  takes  effect  the  15th. 

Q.  Do  you  mean  at  the  Huntington  plant  of  the  Inter¬ 
national  Nickel  Works? 

A.  That  is  where  I  work. 

Q.  How  long  were  you  employed  as  first  rougher? 
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rougher. 


go  to  the 


A.  Well,  I  could  not  say  that.  I  hired  in  heife  as  first 
I  came  here  in  1923.  I  left  here  voluntarily  and 
came  back  in  1925.  Mr.  Thompson  came  down  aftpr  me  and 
told  me  to  get  some  men,  and  brought  me  back  kerje  in  1925. 

Q.  You  have  been  working  there  ever  since? 

A.  Ever  since. 

Q.  Are  you  a  member  of  the  Amalgamated  Association? 

A.  Yes,  sir. 

Q.  Square  Deal  Lodge  No.  40? 

A.  Yes,  sir. 

Q.  How  long  have  you  been  a  member  of  that  ^odge? 

A.  About  thirty-five  years. 

Q.  I  mean  this  lodge? 

A.  Why,  I  mean  honorary.  According  to  the  Amalga 
mated  Association  I  deposited  it  in  this  lodge  to 
National  lodge. 

Q.  Do  you  hold  office  in  this  lodge? 

A.  I  am  supposed  to  be  president. 

Q.  Are  you? 

A.  I  guess  I  am. 

Q.  You  are  a  member  of  the  bargaining  committee  of  this 
lodge,  aren’t  you,  Mr.  McGovern? 

A.  I  am  supposed  to  be  chairman  of  it. 

Q.  Say,  Mr.  McGovern,  whether  you  are  or  not,  not  what 
you  are  supposed  to  be,  for  the  purpose  of  the  record. 

A.  I  was  chairman. 

Q.  You  are  chairman.  How  long  have  you 
man  of  that  lodge? 

A.  Ever  since  they  had  a  bargaining  committe,  since  I 
took  the  presidency  of  it. 

Q.  Have  you  met  with  Mr.  Shoffstall  or  any  j>ther  of  the 
management  from  time  to  time  while  you  have  qeen  on  that 
committee? 

A.  We  have,  all  of  them — I  have. 

Q.  Have  you  represented  to  the  management  that  you 
were  a  committee  representing  the  Amalgamated  Associa 
tion? 


been  chair- 


92  INTERN ATL.  NICKEL  CO.  VS.  SQUARE,  DEAL  LODGE,  ET  AL. 

A.  Well,  we  went  at  it.  We  called  it  the  committee  and 
then  Mr.  Shoffstall  would  call  me  sometimes  individually 
and  tell  me  the  results  of  certain  things. 

Q.  Do  you  mean  as  a  result  of  your  presentation  of 
grievances? 

A.  Yes. 

Q.  He  would  not  call  the  committee  in? 

A.  No,  he  would  call  me. 

Q.  Did  you  tell  him  that,  that  he  was  merely  dealing  with 
you  as  an  individual? 

Mr.  Wallace:  I  object  to  that,  your  Honor.  He 
said  that  he  was  chairman  of  it.  Now  that  is  a  lead¬ 
ing  question, — trying  to  put  into  the  witness’  mouth 
a  conclusion  that  is  not  warranted  by  this  correspond¬ 
ence  here  even. 

Trial  Examiner  Gates:  Do  you  have  anything  to 
say  as  to  the  objection,  Mr.  Reyman? 

Mr.  Reyman:  No.  I  will  let  the  question  stand 
without  comment. 

Trial  Examiner  Gates:  Objection  sustained. 

143  Q-  (By  Mr.  Reyman)  What  did  Mr.  Shoffstall  say  at 
these  times  when  he  called  you  in  by  yourself? 

Mr.  Wallace:  Pardon  me,  just  one  second.  May 
I  suggest  with  all  deference  that  we  fix  the  time 
rather  than  a  general  question  like  that?  Would  you 
be  more  specific  and  get  at  the  date? 

Trial  Examiner  Gates:  It  would  be  more  satis¬ 
factory  if  it  could  be  done. 

Mr.  Reyman :  I  was  referring  to  the  conversation 
of  such  and  such  a  date.  If  you  will  let  me  go  I  will 
fix  these  things  as  we  go  along.  I  am  as  anxious  to 
have  it  fixed  as  you  are. 

Trial  Examiner  Gates :  Proceed. 

Q.  (By  Mr.  Reyman)  When  was  the  last  time  that  Mr. 
Shoffstall  called  you  in  by  yourself  without  your  committee? 

A.  Well,  I  would  say  that  the  last  time  that  he  called  me 
in  individually  was  I  guess  about - 
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Q.  When  was  it,  first,  Mr.  McGovern? 

A.  I  would  judge  September,  about  a  certain  case  over 
in  the  merchant  mill  when  they  had  taken  a  fellow  off  of  a 
job  helping  a  heater  and  putting  him  back,  putting  Griffith 
on  a  43  cent  job,  or  something  like  that.  They  looked  up 
the  date  and  everything  and  it  seems  as  if  it  had  not  occurred. 

Q.  I  don’t  hear  you  now. 

A.  How? 

144  Q.  I  don’t  hear  you.  I  wish  you  would  talk  a  little  louder. 

A.  It  was,  I  judge,  along  about  September.  Mr.  Slioff- 

stall  called  me  in  to  the  sheet  metal.  Mr.  Shoffstall  sent 
word  in  to  the  sheet  metal  for  me  to  come  in.  That  was 
after  the  committee  had  been  appointed  out  therp,  and  said 
lie  would  take  up  the  grievances,  and  he  called  ime  in  and 
said  they  had  taken  up  this  case  with  Mr.  Griffith,  and  this 
fellow  that  they  had  taken  off  of  the  53  cent  ji>b,  I  think 
it  was  as  near  as  I  can  remember,  and  put  on  at  43  cents,  on 
that  certain  date,  and  he  had  not  worked,  and  itj  was  along 
in  line  with  all  grievances  that  I  had  taken  up.  (That  is  the 
only  case  that  he  brought  out.  The  rest  of  them  they  turned 
down. 

Q.  Did  your  committee  have  regular  meetings  with  Mr. 
Shoffstall  ?  j 

A.  No,  I  always  called  myself  and  requestedj  a  date. 

Q.  A  date  for  the  committee  to  meet  with  hi^n? 

A.  Tried  to,  since  I  have  been  chairman. 

Q.  What  was  his  response? 

A.  Well,  he  always  said  he  would  meet  with  Ime. 

Q.  Did  he? 

A.  I  think  he  did,  but  the  result — there  wasn’t  much 
result. 

Q.  But  you  had  no  special  meeting  dates  f<j>r  the  com 
inittee  of  the  Amalgamated  to  call?  That  is  what  I  was  try¬ 
ing  to  get  at. 

145  A.  No. 

Q.  How  wide  an  acquaintanceship  do  you  jia.ve  in  the 

plant,  Mr.  McGovern? 


A.  Well,  not  bragging  on  myself,  but  I  beli 
more  men  and  have  got  more  friends  than  any 
plant,  from  the  general  manager  down. 


eve  I  know 
man  in  the 
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Q.  Are  you  acquainted  with  many  men  who  are  not  mem¬ 
bers  of  the  union? 

A.  Yes. 

Q.  Have  you  ever  discussed  this  question  of  representa¬ 
tion  with  any  of  the  men  who  are  not  members  of  your 
union?  A.  I  haye. 

Q.  Have  they  stated  to  you  their  feeling  with  respect  to 
the  existence  of  two  rival  unions  in  the  plant? 

A.  Thev  have. 

•/ 

Q.  What  did  they  state  about  it? 

A.  They  said  it  is  just  causing  hardship. 

Q.  In  what  way? 

A.  Discontent,  hardship,  some  men  getting  better  jobs 
than  others  through  the  representatives  in  each  department. 
Some  of  them  will  be  on  the  council  and  maybe  they  will  get 
a  three  cent  job,  a  three  cent  an  hour  increase.  They  won’t 
be  on  very  long. 

Q.  Have  you  ever  discussed  the  existence  of  the  union 
with  the  management? 

240  A.  I  have. 

Q.  Has  that  been  recently,  or  can  vou  tell  us  the  date 
and  with  whom  you  discussed  it? 

A.  Well,  I  have  discussed  it  with  Mr.  Shoff stall,  Mr. 
Brown,  and  I  guess  with  every  superintendent  there  is  in 
there  because  I  work  in  all  departments  except  polishing. 

Q.  Now,  referring  to  your  discussions  with  Mr.  Shoff- 
stall,  what  conversation  passed  between  you  concerning  the 
existence  of  the  union? 

A.  Well,  he  never, — I  don’t  think  Mr.  Shoffstall  ever  had 
any  grievance  against  me  on  anything. 

Q.  Just  what  he  said,  just  the  conversation  between  you. 
A.  Well,  he  seemed  to  think  that  I  ought  to  back  up  the 
representatives,  the  company  representative  plan  like  I  was 
backing  up  the  outside  union,  the  Amalgamated  Associa¬ 
tion.  Of  course  my  opinion  was  different. 

Q.  Now,  Mr.  Brown,  who  is  he? 

A.  He  is  the  gentleman  right  back  there. 
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Q.  What  position  does  he  occupy? 

A.  Assistant  general  manager. 


ET  AL. 
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Q.  What  was  the  substance  of  your  conversation  with 
him?  *  I 


A.  Well,  we  had  a  little  talk  one  day,  and  Mr.  ^rown  just 
was— the  way  I  figured  it  out,  he  figured  more  op  the  craft 
union  than  what  I  did.  He  figured  that  the  sheet;  metal  de¬ 
partment  should  not  have  anything  to  do  with  the  merchant 
mill,  and  the  refinery  should  not  have  anything  to  do  with 
the  shipping  shed,  and  so  the  way  I  figured  it  out,  we  would 
take  a  long  time  so  that  both  could  operate;  and  I  just  told 
him  that  we  both  had  our  own  union  and  we  settled  it  right 
there.  I  thought  that  he  believed  in  the  craft  ujiion,  and  I 
believed  in  the  industrial  union.  | 

I 

Q.  You  testified  to  a  large  acquaintanceship  fn  the  mill. 
That  includes  members  of  vour  union? 

A.  Yes. 

Q.  Do  you  know  of  your  own  personal  knowledge  how 
Square  Deal  Lodge  stands  with  the  company,  if  tpe  company 
holds  it  more  or  less  in  disfavor  and  favors  the  Employes* 
Representation  Plan? 

A.  I  know  personallv  they  do. 

Q.  What  makes  you  think  that?  On  what  do  you  base 
that  opinion? 

A.  Well,  I  have  had  occasion  to  check  up  oftbn  with  Mr. 
Shoffstall,  and  I  have  taken  it  up.  He  told  me  j:o  take  it  to 
the  Council.  Mr.  McDowell  told  me  to  take  it  to  the  Council. 


Q.  What  do  you  think  they  meant  by  that)  statement  : 
“take  it  to  the  Council*'?  j 

A.  Well,  they  would  bargain  with  the  council  and  not 
with  me  when  they  knew  I  was  president  of  Square  Deal 
Lodge,  supposed  to  be  chairman  of  the  commjttee,  and  it 
looks  like  they  were  showing  partiality. 

Q.  How  many  times  would  you  say,  roughly,  that  you 
and  your  committee  met  with  the  management  since  July 
of  last  year? 

A.  Well,  I  couldn*t  just  tell  you  how  many  times,  two 
or  three;  but  I  went  to  Mr.  Shoffstall — Mr.  slioffstall  had 
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called  me  up  there.  That  wasn’t  the  committee,  you  see. 
That  was  simply  as  an  individual.  That  is  the  way  I  took  it. 

Q.  Do  you  consider  yourself  a  member  of  the  Employe 
Representation  Plan? 

A.  No.  I  never  voted  for  it. 

Q.  Are  you  eligible  for  membership  in  it? 

A.  If  I  was,  I  wouldn’t  belong  to  it. 

Q.  Answer  the  question :  are  you  eligible  for  membership 
in  it? 

A.  I  guess  so. 

Q.  When  Mr.  Shoffstall  told  you  to  present  these 
grievances  to  the  Plan,  do  you  think  he  meant  that  was  the 
recognized  way  of  presenting  grievances? 

A.  I  know  that  he  did. 

Q.  Well,  wliv  do  vou  know  it?  Is  there  anvthing  you 
can  base  that  knowledge  on  besides  his  mere  statement  to 
take  up  through  the  Plan? 

A.  Well,  when  a  man  tells  you  in  plain  language  that  he 
won’t  take  up  anything  only  through  a  certain  organization. 

Q.  That  is  what  you  mean. 

Mr.  Wallace:  I  object  to  what  he  meant.  Tell 
what  was  said. 

'  Trial  Examiner  Gates :  Objection  sustained. 

i  Mr.  Reyman :  You  may  inquire. 

'  Cross  Examination 

Q.  (By  Mr.  Wallace)  Mr.  McGovern,  you  say  that  Mr. 
Shoffstall  sometimes  sent  for  you  and  told  you  what  he  had 
concluded  to  do  on  some  grievance.  Is  that  correct? 

A.  Yes. 

Q.  Did  you  think  that  he  was  dealing  with  you  as  chair¬ 
man  of  the  lodge  or  as  an  individual? 

A.  Well,  I  don’t  know.  He  may  have  been  a  good  friend 
of  mine. 

Q.  Did  you  ever  with  your  committee  call  on  Mr.  Shoff¬ 
stall  with  any  grievance  and  have  him  tell  your  committee 
that  he  was  going  to  refer  your  complaint  to  the  Employes 
Council? 
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I 

A.  Well,  lie  told  us — I  will  tell  you,  I  have  been  on  com¬ 
mittees  before  this  union,  you  see - 

Q.  Yes. 

A.  - before  I  was  chairman  of  this  committee.  One 

time  especially  there  was  a  bunch  from  down  ip  Banny 
Cline’s  house,  and  they  appointed  a  committee  and  put  me 
on  there  as  one  of  the  representatives.  I  was  one  of  the  com¬ 
mittee.  I  wasn’t  chairman.  George  Salmon  was  chairman ; 
and  we  went  to  meet  with  Mr.  Shoffstall,  and  I  believe  at 
that  time  he  told  us  that  we  would  have  to  take  it  up  with 

150  the  representative. 

Q.  How  long  ago  was  that? 

A.  I  couldn’t  tell  you  exactlv. 

Q.  That  wasn’t  last  year,  was  it? 

A.  No. 

Q.  It  was  before  1935? 

A.  Yes. 

Q.  You  have  not  been  to  Mr.  Shoffstall  with  any  com¬ 
mittee  from  Square  Deal  Lodge  No.  40  in  the  yeair  1935  or 
1936  in  which  he  told  you  to  take  your  grievance  to  the 
.  employes’  council,  has  he? 

A.  Well,  we  have  had  a  case  up  with  Mr.  Shoffstall  since 
then. 

Q.  I  am  asking  now  but  one  question,  Mr.  McGovern. 
There  has  been  no  time  in  1935  or  1936  that  yi>u,  E.  F. 
McGovern,  “Pat”  McGovern,  represented  Square  Deal  Lodge 
*  No.  40? 

A.  Call  me  “Pat.” 

Q.  Anything  that  you  presented  for  grievance  with  Mr. 
Shoffstall  for  that  lodge,  he  referred  you  to  the  employes’ 
council,  has  he? 

i  A.  Yes, — no;  and  then  for  the  simple  reason  they  would 

not  deal  with  us.  They  were  dealing  with  the  council  repre¬ 
sentative. 

Q.  I  am  not  asking  you  about  that.  I  am  only  asking 
you  one  thing.  He  has  not  referred  you  at  any  tpne  to  the 

151  company  union  ? 

A.  What  is  the  use  of  taking  it  up  when  you  know  you 
will  not  get  results? 
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Q.  I  am  not  asking  you  that. 

A.  That  is  my  answer. 

Q.  Now  then,  you  and  Mr.  Brown  had  some  discussion 
about  the  merits  of  the  craft  union  and  the  plant  union? 

A.  'That  was  just  a  friendship  talk. 

Q.  Well,  the  same  is  true  between  Mr.  John  L.  Lewis  and 
Mr.  Green. 

A.  Well,  that  is  the  same,  only  we  didn’t  fight  over  it. 

Q.  Mr.  McGovern,  you  went  on  to  tell  about  the  differ¬ 
ences  in  the  plan.  You  made  one  statement  and  I  would 
like  to  get  some  information  on  it.  You  said  some  men  got 
better  jobs  and  some  on  the  council,  after  they  got  on  the 
council,  got  a  three  cent  increase  in  wages.  Whom  did  you 
refer  to  on  that? 

A.  Well,  I  don’t  know  as  you  have  to  tell  that,  do  vou? 

Q.  1  don’t  know.  You  started  it,  and  I  want  to  know 
the  fact.  If  anybody  was  bribed,  we  want  to  know  some¬ 
thing  about  it. 

A.  I  know,  but - 

Q.  I  am  representing  the  council - 

A.  I  see  the  Supreme  Court  decided  a  case - 

Q.  I  mean  you.  I  am  not  talking  about  the  Supreme 
Court. 

152  A.  Well,  the  Supreme  Court  is  higher  than  this  is. 

Mr.  Wallace:  No. 

Mr.  Reyman:  I  submit,  Mr.  Examiner,  that  the  * 
witness  should  not  be  pressed  on  those  things.  It  is 
confidential.  In  this  class  of  cases  you  are  entitled 
to  give  certain  testimony  for  what  it  is  worth.  Of 
course  that  disclosing  of  names  for  very  obvious  rea- 
sons  I  always  leave  to  the  discretion  of  my  witness, 
whether  or  not  he  feels  that  he  should  answer,  with¬ 
out  pressing  my  view. 

Mr.  Wallace:  The  rule  that  the  gentleman  invoked 
I  understand  has  been  applied,  and  when  he  wants  to 
protect  a  man  in  the  union  who  is  struggling  for 
recognition  you  do  not  care  to  have  them  discrim¬ 
inated  against,  but  the  question  I  am  asking  goes  to 
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the  employes’  council,  the  things  that  these  gentlemen 
hold  in  contempt.  They  are  trying  to  get  rid  of  them, 
if  there  is  any  corruption  in  it  it  ought  rjiot  to  be 
left  in  there  with  a  general  statement.  He  has  made 
that  statement  in  response  to  this  gentleman’s  ques¬ 
tion,  and  I  would  like  to  get  at  the  bottom  of  it. 

Trial  Examiner  Gates:  Well,  I  don’t  know  how 
important  it  is,  and  I  don’t  know  that  the  witness 
should  be  forced  to  answer.  If  he  wishes  tb,  he  may, 
and  if  he  does  not,  the  testimony  that  is  given  with 
reference  to  it,  will  be  weighed  accordingly. 

Mr.  Wallace :  Read  the  question  to  the  witness  and 
let  him  answer  if  he  wTants  to. 

(The  question  referred  to  was  read  ij>y  the  re¬ 
porter  as  above  recorded.)  j 

Q.  (By  Mr.  Wallace)  That  is  what  you  meantj  when  he 
said  some  on  the  council  got  a  three  cent  increase!  and  then 
quit.  Give  us  the  names  of  the  people  you  referred  to. 

A.  I  don’t  think  that  is  necessary,  is  it? 

Q.  I  think  it  is.  I  will  ask  you,  will  you  give  if;  to  us? 

A.  Is  such  evidence  compulsory? 

Trial  Examiner  Gates:  Mr.  McGovern.  I  stated 
you  did  not  need  to  answer  unless  you  chos^  to  do  so. 

The  Witness:  Well,  I  read  the  last  ruling  of  the 
Supreme  Court  in  a  case  like  this. 

Mr.  Reyman :  I  advise  the  witness  to  answer  if  he 
can.  I  think  vou  should  answer  that,  Mr.  McGovern. 

The  Witness :  I  could,  but  it  is  not  comjpulsory. 

Mr.  Reyman :  All  right. 

Q.  (By  Mr.  Wallace)  WTell,  I  asked - 


Mr.  Wallace:  It  can  stand  on  that,  your  Honor. 
I  have  not  asked  these  gentlemen  on  my  rigfit  whether 
thev  wanted  to  cross  examine  these  witnesses.  I  am 
going  on. 

Mr.  Peck:  So  far  as  we  are  concerned  it  is  all 
right. 
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The  Witness:  The  reason  I  will  not  answer  it  is, 
I  do  not  want  to  discriminate  against  a  man  that 
works  there. 

Mr.  Wallace:  I  do  not  want  any  reasons.  I  want 
the  record  to  show  that  vou  refuse  to  answer.  Stand 
aside,  please. 

Examination  by  Trial  Examiner  Gates 

Q.  (By  Trial  Examiner  Gates)  One  question,  Mr.  Mc¬ 
Govern.  Were  you  told  at  any  time  since  July  1935  that 
the  company  was  only  dealing  with  the  Employe  Represen¬ 
tation  Plan? 

A.  I  certainly  have  been. 

Q.  By  whom? 

A.  By  the  management. 

Q.  Who? 

A.  When  Mr.  Shoffstall  says  to  me,  “Why  don’t  you 
take  it  up  with  the  council?”  what  does  he  mean? 

Q.  What  I  want  to  know  is  what  was  said  to  you  exactly? 

A.  “W"hy  don’t  you  take  it  up  with  the  council?”  Jim 
McDowell  was - 

Q.  Do  you  recall  when  he  said  that? 

A.  Not  just  exactly  the  date.  McDowell,  who  is  my 
superintendent,  he  said  that  to  me,  why  I  didn’t  take  it  up 
with  the  council. 

Q.  Do  you  remember  approximately  when  it  was? 

A.  No,  I  wouldn’t  swear  to  that  or  set  a  date.  That 
is  as  near  as  I  could  give  you. 

Q.  Has  it  been  within  the  past  year? 

A.  It  has. 

Q.  In  the  past  six  months? 

A.  In  one  case  yes,  Mr.  McDowell's  case,  or  Mr.  Gilker- 
son. 

Mr.  Wallace:  May  I  ask  a  question  on  that? 

Trial  Examiner  Gates:  Surelv. 

%/ 

Q.  (By  Mr.  Wallace)  This  Gilkerson  case,  Mr.  Mc¬ 
Govern,  were  you  acting  as  chairman  for  the  Square  Deal 
Lodge  No.  40  when  you  talked  to  Mr.  McDowell? 

A.  I  was,  yes. 
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Q.  Why  didn't  yon  go  to  Mr.  Shoffstall,  the  i^an  you 
had  been  dealing  with,  all  through? 

A.  For  the  simple  reason  when  we  were  out  there,  the 
committee  was  out  there,  Mr.  Shoffstall  said  that  he  would 
instruct  each  superintendent  to  deal  with  us  individually. 
I  goes  to  Mr.  McDowell  and  tried  to  bring  this  case  up.  Mr. 
McDowell  said  he  could  not  deal  with  me,  he  had  never  been 
instructed  to  deal  with  any  member  of  the  Amalgamated 
Association  and  he  said,  “Pat,  wait  until  I  get  through.” 
He  said,  “I  would  rather  deal  with  you,  as  leave  deal  jwith  you 
as  any  man  in  the  mill.”  He  said,  “Mr.  Shoffstall  never 
authorized  me  to,  so  I  cannot  deal  with  you.” 

Q.  After  he  told  you  that  did  you  go  to  Mr.  Shoff stall? 

A.  I  certainly  did. 

Q.  How  long  afterwards? 

A.  That  same  day.  I  never  wait  any  time. 

Q.  What  did  Mr.  Shoff  stall  say  to  you  about  the  case? 

A.  He  talked  to  us. 

Q.  He  talked  to  you  and  your  committee  about  that 
case? 

A.  There  was  no  committee.  I  just  went  individually. 

Q.  That  was  you - 

A.  No,  and  Mr.  Gilkerson. 

Q.  You  and  Gilkerson  went  to  Mr.  Shoff  stall? 

A.  Yes. 

Q.  You  had  a  hearing? 

A.  Brother  Colegrove  was  with  us  when  we  weht  to  Mr. 
Shoff  stall. 

Q.  Then  you  and  Mr.  Colegrove  and  Mr.  Gilkerson  went 
to  see  Mr.  Shoff  stall? 

A.  Yes. 

Q.  He  listened  to  you  and  you  discussed  the  matter  be¬ 
tween  you? 

A.  He  did,  and  with  no  results. 

Redirect  Examination 

Q.  ( By  Mr.  Reyman )  During  your  conversation  with  Mr. 
McDowell — do  I  understand  he  is  the  superintendent  in 
your  hot  mill  division,  is  that  right? 

A.  Yes. 
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Q.  Was  the  union  ever  mentioned? 

A.  Lots  of  times. 

Q.  Did  Mr.  McDowell  ever  come  in  to  you  about  the 
union  ? 

A.  Yes,  he  used  to  be  a  member  himself  years  ago.  He 
claims  he  belonged  for  thirty-three  years,  and  dropped  out. 
It  took  him  a  long  time  to  learn  it  was  no  good. 

157  Q.  Is  that  what  he  said? 

A.  Yes,  and  he  seemed  to  think,  Jim  seemed  to  think  I 
was  on  the  wrong  track  and  the  boys  wouldn’t  pay  dues  or 
anything. 

Q.  Where  did  you  discuss  this,  in  the  mill? 

A.  In  his  office. 

Q.  In  the  office? 

*  A.  Yes. 

Q.  On  one  of  the  occasions  when  you  were  presenting 
grievances  for  one  of  the  men,  is  that  it? 

A.  I  wouldn’t  say  it  was  then.  I  talked  to  him.  If  I 
might  tell,  I  talked  to  all  of  them. 

Mr.  Reyman:  That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Wallace)  The  fact  is,  you  and  he  are  pretty 
good  friends,  aren’t  you,  Pat? 

A.  I  am  a  friend  to  everybody  in  the  plant. 

Q.  You  are  a  pretty  good  friend  of  his,  and  you  and  he 
discuss  labor  matters  when  you  get  together  frequently, 
don’t  you? 

A.  Well,  we  have  been  on  those  several  times. 

Q.  And  don’t  you  get  together  so  you  can  talk  together? 

A.  On  some  occasions. 

Q.  These  occasions  when  you  were  having  a  discussion 
with  him,  you  were  on  good  terms  with  him? 

A.  I  generally  make  a  man  on  good  terms  with  me. 

158  Q*  When  you  were  talking  to  him  you  were  on  good 
terms.  You  were  discussing  the  merits  of  the  union,  weren’t 
you? 

A.  I  would  not  say  that,  altogether. 


INTERNATL.  XICKEL  CO.  VS.  SQUARE  DEAL  LODGE,  e|?.  AL.  103 

Q.  You  were  talking  about  other  things,  too.  ^ou  didn’t 
call  on  him  officially,  you  were  just  there  having  a  [conversa¬ 
tion  with  him?  ; 

A.  I  couldn’t  tell  you  exactly  what  my  business  was  at 
the  time. 

Q.  And  he  was  expressing  to  you  his  individual  views 
and  you  were  expressing  to  him  your  views? 

A.  Not  alwavs. 

Q.  Well,  what  do  you  mean,  not  always?  was  ex¬ 
pressing  his  views  and  you  were  not  expressing  yo^irs? 

A.  I  always  express  mine,  but  he  probably  didn’t  ex¬ 
press  the  views  that  he  takes,  you  see. 

Mr.  Wallace:  That  is  all,  Pat;  thank  you. 

(The  witness  was  excused.) 

Robert  F.  Jackson,  called  as  a  witness  for  Square  Deal 
Lodge  No.  4,  Amalgamated  Association  of  Iron,  Sieel  &  Tin 
Workers,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Reyman)  What  is  your  name? 

A.  Robert  F.  Jackson. 

Q.  Where  do  you  live? 

A.  3904  Third  Avenue. 

Q.  What  is  your  occupation? 

A.  Work  for  International  Nickel. 

Q.  How  long  have  you  been  employed  by  the  cdmpany? 

A.  Approximately  nine  years. 

Q.  What  do  you  do? 

A.  At  the  present  time,  production  order  schedule  de¬ 
partment. 

Q.  What  do  you  call  that? 

A.  Order  and  schedule  department. 

Q.  Are  you  a  member  of  the  Amalgamated  Association? 

A.  I  am. 

Q.  How  long  have  you  been  a  member? 
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A.  Since  October  21,  1933. 

Q.  Did  you  vote  in  the  Employes  Plan  election  which 
has  been  referred  to,  last  October? 

A.  I  did  not. 

Q.  Did  you  know  that  such  an  election  was  held? 

A.  I  did. 

Q.  Did  you — do  you  recall  the  date? 

A.  October  7th,  I  believe  it  was.  The  primary  was  held 
on  October  7th,  and  on  October  14th  the  general  election 
was  held. 

Q.  How  many  men  are  employed  in  that  department? 

A.  Well,  I  think  there  is  today  generally  in  the  depart¬ 
ment — about  ten  in  that  department,  that  is,  salaried  men 
and  clerks. 

Q.  Db  you  know  whether  they  all  voted  at  the  election? 

A.  I  don’t  know  that  they  all  did.  Yes,  I  do.  I  do 
know  that  they  voted  with  the  exception  of  me,  myself. 

Q.  Can  you  explain  briefly,  if  you  will,  how  that  election 
was  conducted  in  your  department? 

A.  Well,  just  a  minute.  May  I  refer  back  to  that  answer 
that  I  just  gave? 

Q.  Yes,  surely. 

A.  I  said  I  knew  they  all  voted  with  the  exception  of 
three  who  were  salaried  men. 

Q.  How  do  you  know  they  voted? 

A.  Well,  thev  are  the  ones  that  went  to  cast  a  vote.  I 
wasn’t  right  there  to  see  them  but  they  all  left  the  office  and 
said  they  were  going  to  vote,  and  that  is  how  I  know. 

Q.  The  question  was — will  you  read  the  last  question, 
please. 

(The  question  referred  to  was  read  by  the  re¬ 
porter  as  above  recorded.) 

A.  To  the  best  of  my  knowledge  they  had  what  they  call 
boxes,  ballot  boxes,  and  they  had  these  representatives  and 
you  had  to  vote  for  so  many  representatives  referring  to  each 
department.  I  do  not  know,  but  I  think  the  representatives 
were  based  upon  the  number  of  employes  in  each  department. 
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Q.  Without  going  into  that,  I  mean  how  were  these  elec¬ 
tions  conducted  and  where  were  the  ballot  boxes,  i 

A.  Around  in  the  various  departments.  It  w^s  known 
they  had  twelve  groups  and  I  believe  that  was  it,  eleven  or 
twelve  groups. 

Q.  Were  the  polls  open  all  day? 

A.  They  were. 

Q.  Do  you  recall  whether  or  not  everybody  was  at  work 
that  day? 

A.  I  can’t  remember.  On  October  7th,  I  couldn’t 
recollect.  October  7 th, — I  couldn’t  recall  whether  everybody 
was  at  work,  but  on  October  14th  I  do  know  that  one  of 
the  foremen  made  the  statement — not  mentioning  4ny  names 
— that  all - 

Q.  I  will  ask  you  the  question,  if  you  please,  sir,  and  we 
will  get  along. 

Mr.  Wallace:  Is  he  going  to  tell  what  iome  fore¬ 


man  said? 

The  Witness:  No,  I  am  not  going  to  mention  no 
names,  not  mentioning  any  names  there;  but  there 
was  one  of  the  foremen - 

Mr.  Wallace:  Wait  a  minute.  I  insist  on  the  ob¬ 
jection. 

Trial  Examiner  Gates :  Overruled.  He  may 
answer. 

Mr.  Wallace:  Exception. 

The  Witness:  One  of  the  foremen  said  that  they 
were  instructed  to  tell  all  men  on  the  14th  to  be  at 
work,  whether  they  had  anything  for  them  to  do  or 
not. 

Q.  (By  Mr.  Reyman)  Who  was  that  foremah? 

A.  I  would  rather  not  reveal  any  names.  | 

Q.  Was  he  the  foreman  of  your  department?! 

A.  That  I  would  not  answer. 

Q.  Did  you  on  or  about  December  12th,  1935  have  occa¬ 
sion  to  ask  one  of  the  officials  if  he  thought  theife  was  any 
possibility  of  a  raise? 
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A.  I  did. 

Q.  Will  you  state  who  that  was  that  you  asked  the  ques¬ 
tion  of? 

A.  Well,  if  it  is  necessary  to  state  the  name. 

Q.  I  wish  you  would,  yes. 

A.  Well,  that  person  was  Mr.  Frank  Broce. 

Q.  Who  is  he? 

A.  He  is  my  foreman. 

Q.  What  was  his  reply  to  that  question? 

A.  His  reply  was  that  he  had  taken  all  the  men  up  to 
the  management  and  had  put  their  names  on  the  list  and 
he  said  that  he  was  afraid  that  I  was  on  the  wrong  side  of 
the  fence.  At  least  that  was  his  statement,  referring  to  the 
management,  and  that  is  the  way  the  management  felt  about 
it, — that  I  was  on  the  wrong  side  of  the  fence. 

Q.  What  do  you  know  about  that — what  he  meant  by 
that? 

A.  Well,  in  my  opinion  it  meant  that  because  I  was  in 
the  Amalgamated  Association  of  Iron,  Steel  &  Tin  Workers, 
Square  Deal  Lodge  Iso.  40. 

Q.  What  were  your  duties  in  the  department? 

'  Mr.  Wallace:  I  want  to  move  that  the  answer  be 
stricken.  We  are  not  here  trying  any  discrimination, 
and  I  think  the  question  of  ascertaining  the  wishes  of 
a  Inajority  of  the  men  in  the  plant  for  an  election — 
we  are  getting  into  a  discriminaton  against  the  union, 
so  I  move  to  strike  the  answer. 

Trial  Examiner  Gates:  Motion  denied.  Please 
proceed. 

Mr.  Wallace:  Exception. 

The  Witness:  What  was  the  question? 

(The  question  referred  to  was  read  by  the  re¬ 
porter  as  above  recorded.) 

Mr.  Reyman:  What  are  your  duties  in  the  order 
and  schedule  department? 
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A.  My  duty  there  is,  I  fill  orders.  I  keep  the  customers 
ready  book,  practically  anything  they  wish  fop  me  to  do 
whenever  I  am  caught  up  in  the  clerical  line,  wh^.t  I  can  do. 

Q.  (By  Mr.  Reyman)  Will  you — would  you  be  classed 
as  a  clerk? 

A.  Well,  I  would.  I  suppose  I  am,  in  th^  order  and 
schedule  department. 

Q.  Were  you  present  at  a  meeting  of  the  lddge  when  a 
resolution  was  adopted  approving  as  the  appropriate  bar¬ 
gaining  unit  all  maintenance  and  production  employes  on  an 
hourly  basis  and  tonnage  basis  exclusive  of|  watchmen, 
clerks  in  the  main  office,  and  so  on? 

A.  I  was. 

Q.  And  if  that  were  adopted  you  would  bej 
the  union? 

A.  I  believe  eligible  to  be  a  member  of  the  4mal&ama^e<i 
Association. 

These  clerks  were  excluded  due  to  the  fact  that  they  are 
so  near  the  officials  that  the  production  employes  figure  that 
possibly  the  clerical  force  would  not  be  proper,  that  the 
clerks  should  vote  for  the  inside  plan,  that  possibly  force 
would  be  brought  on  the  clerks  to  vote  for  the  inside  plan. 

Q.  How  many  such  clerks  are  there  in  the  ipill  or  plant? 

A.  Well,  now,  that  is  a  question  I  could  not]  answer. 

Q.  Were  there  many  or  few? 

A.  Quite  a  few. 

Q.  Comparatively? 

A.  There  are  quite  a  few  clerks  in  the  planlj;. 

Q.  Do  you  personally  have  any  objection  to  being  ex¬ 
cluded  from  the  bargaining  unit? 

A.  I  do  not. 

Mr.  Wallace:  I  object  to  that.  , 

Mr.  Reyman :  What  is  the  matter  with  it? 

Mr.  Wallace :  What  a  person  or  a  witp 
do  it  does  not  seem  to  me  would  have  anything  to  do 
with  supporting  this  petition. 

Mr.  Reyman:  We  have  alleged  the  bargaining  unit 
had - 


ness  wants  to 
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Mr.  Wallace:  I  understand  this  man  is  not  listed 
as  a  clerk. 

165  Trial  Examiner  Gates:  Objection  overruled.  The 
witness  may  answer. 

A.  What  was  that  question? 

Q.  (By  Mr.  Reyman)  I)o  you  personally  have  any  objec¬ 
tion  to  being  excluded  from  the  proposed  bargaining  unit? 

A.  Do  vou  mean  in  the  election? 

Q.  Yes. 

A.  No,  I  do  not. 

Q.  You  would  still  be  eligible,  I  take  it? 

A.  I  would  still  be  eligible  to  membership  in  the  lodge. 

Mr.  Revman :  I  think  that  is  all. 

%/ 

Cross  Examination 

Q.  (By  Mr.  Wallace)  You  are  on  a  salary? 

A.  No. 

Q.  You  get  paid  by  the  hour? 

A.  Hourly  rate. 

Q.  You  say  the  foreman  told  you  he  was  instructed  to 
tell  all  men  to  be  at  work  whether  they  worked  or  not.  About 
when  was  that  statement  made  to  you? 

A.  Well,  that  was,  if  I  remember  correctly,  Saturday 
morning  the  12th. 

Q.  Saturday  morning,  what  date? 

A.  The  12th  of  October,  1935. 

Q.  1935;  and  you  say  you  do  not  want  to  give  that  fore¬ 
man's  name? 

166  A.  I  do  not.  I  would  rather  not  give  the  foreman’s  name 
unless  it  is  compulsory. 

Q.  Do  you  know  whether  or  not  the  men  were  at  work 
at  the  plant  on  October  14th? 

A.  Well,  I  do  know  that  I  heard  quite  a  few  rumors  over 
the  plant  that  they  had  a  lot  of  employes. 

Q.  I  am  not  asking  about  rumors.  I  am  asking  whether 
vou  knew  all  of  the  men  were  there. 

A.  I  don't  know  that,  no,  sir.  I  couldn’t  answer  that. 
The  only  way  you  can  answer  that  is  to  get  the  payroll. 
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Mr.  Wallace :  -That  is  all. 

Tidal  Examiner  Gates:  I  have  a  few  questions. 
Examination  by  Trial  Examiner  Gates ! 


Q.  (By  Trial  Examiner  Gates)  Did  you  heaij*  the  fore¬ 
man  say  that? 

A.  I  did. 

Q.  You  heard  him  say  that? 

A.  I  did. 

Q.  Do  you  work  in  the  main  office? 

A.  Well,  no — or,  I  couldn’t  say  you  would  call  ^t  the  main 
office.  It  is  the  order  and  schedule  department).  That  is 
not  connected  up  with  the  accounting  department  whatso¬ 
ever.  I  would  say  that  the  accounting  department  would  be 
considered  the  main  office  of  the  plant. 

Q.  But  you  are  in  the  factory  office? 

A.  Well,  yes,  more  or  less.  We  get  delivery  dates  and 
such  as  that. 

Q.  I  understand  you  to  say  if  the  unit  were  taken  as 
requested  by  the  petitioner,  that  you  would  be  included  in 
the  unit?  j 

A.  I  would  be  eligible  for  membership  in  the  Amalga¬ 
mated  Association,  but  I  wouldn’t  be - 

Q.  Go  ahead  and  finish  your  answer. 

A.  I  would  be  eligible  to  membership  in  tlie  Amalga¬ 
mated  Association,  but  I  wouldn’t  be  eligible  to  J  vote  in  the 
election. 

Q.  On  the  unit  requested  by  the  petitioner? 

A.  That  is  right. 

Q.  How  many  others  are  there  in  the  same  boat? 

A.  How  many  others? 

Q.  That  you  know  about. 

A.  Well,  that  I  couldn’t  answer.  I  could 
many  clerks  there  are. 

Mr.  Wallace:  I  do  not  want  to  be  uijfair  to  this 
young  man  but  I  think  it  leaves  us  in  a  ve^y  awkward 
situation  here  to  say  that  the  foreman  instructed,  or 
was  instructed  to  tell  all  men  to  be  in  the  plant 


ii’t  say  how 
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whether  there  was  work  or  not.  If  that  statement  was 
made  it  might  have  been  made  by  the  foreman  under 
authority  of  someone  else,  and  it  would  be  fair  for 
us  to  have  his  name.  I  do  not  think  that  we  should 
have  that  evidence  without  leaving  the  name  of  that 
foreman. 

The  Witness:  I  believe  you  got  that  statement 
wrong. 

Mr.  Wallace:  Well,  all  right.  I  wrote  it  down 
that  the  foreman  was  instructed  to  tell  all  men  to  be 
at  work  whether  there  was  work  or  not. 
i  The  Witness :  That  is  what  he  said. 

Q.  (By  Trial  Examiner  Gates.)  The  only  question  I 
would  like  to  know  is,  who  the  man  was? 

A.  That  I  do  not  intend  to  reveal  unless  it  is  compulsory. 

!  Mr.  Wallace :  It  is  up  to  the  Examiner. 

1  Trial  Examiner  Gates :  It  need  not  be  given. 

Mr.  Wallace:  How  is  that? 

Trial  Examiner  Gates :  It  need  not  be  given. 

Mr.  Wallace:  Exception.  That  leaves  us  out  in 
the  air.  We  cannot  meet  that  sort  of  a  general  state¬ 
ment. 

Trial  Examiner  Gates :  We  will  have  a  short  recess 
at  this  time. 

(Thereupon,  a  short  recess  was  taken,  after 
which  the  proceedings  were  resumed  as  follows.) 

Mr.  Kevman:  What  is  vour  refusal?  What  was 
%/ 

your  refusal  to  divulge  the  name  of  the  foreman  based 
oh?  Why  don’t  you  want  to  disclose  it? 

The  Witness:  The  reason  is  I  thought  possibly  it 
might  jeopardize  my  job  to  a  certain  extent. 

Q.  (By  Mr.  Reyman.)  Well,  after  having  conferred  with 
me  at  the  recess  are  you  willing  to  give  that  name  now? 

A.  Yes,  sir,  I  am. 

Q.  What  is  that  foreman’s  name? 

A.  Frank  Broce. 
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Mr.  Wallace:  Is  that  direct  or  redirect? 


( The  witness  was  excused. ) 

Mr.  Reyman :  If  the  Examiner  please,  I  propose  to 
call  possibly  a  half  a  dozen  witnesses  to  testify  or  offer 
evidence  of  the  feeling  that  they  have  been  discrimi¬ 
nated  against  by  reason  of  their  membership  in  the 
union.  Mr.  Wallace  has  indicated  he  doe^  not  feel 

this  hear- 


tliat  sort  of  testimony  should  be  allowed  at 
ing.  That  it  is  not  within  the  issue  of  the  cf.se.  I  feel 
that  such  testimony  is  material  because  ii;  tends  to 
show  a  feeling  of  dissatisfaction  arising  by  reason  of 
the  existence  of  a  rival  union,  of  two  rital  unions 
within  the  plant,  both  of  which  unions  are  recognized 
as  such  by  the  company. 

Section  9-c  of  the  National  Labor  Relations  Act  of 
course  provides  that  the  majority  elected  by  all  should 
designate  the  representatives  for  the  purppse  of  col¬ 
lective  bargaining.  We  feel  one  of  the  primary  reasons 
for  election  is  just  such  a  situation  as  it  exists  here, 
where  there  are  two  rival  unions,  where  one  feels  be- 
cause  of  the  existence  of  the  other  he  is  being  held  in 
some  disfavor  by  his  employer.  I  am  willing  to  abide 
by  the  rule  of  the  Examiner  as  to  whether  or  not  I 
should  proceed  with  such  testimony. 

Trial  Examiner  Gates:  I  do  not  kncjw  at  this 
time - 

Mr.  Wallace:  I  do  not  know  very  njuch  about 
these  proceedings,  but  I  read  the  proceedings  you  had 
brought  here  before  in  the  N.R.A.,  exactly  the  same 


question  was  brought  here  as  he  intends  to 


bring  now, 


and  the  Examiner  ruled  that  was  not  admissible  un¬ 
der  a  petition  somewhat  similar  to  this,  j  I  cannot 
see  there  is  any  complaint  of  discrimination  here  so 

why  he  should — whv  should  he  have  some  evidence 

«/ 

of  it.  We  certainly  would  object  to  it. 

Mr.  Peck:  May  I  be  heard  on  that  subject? 

Trial  Examiner  Gates:  Yes. 
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Mr.  Revman:  May  I  make  one  further  observa- 
tion,  and  then  you  will  have  all  of  it.  I  say  in  reply 
to  Mr.  Wallace  the  former  proceeding  was  to  show 
an  election  would  be  in  the  public  interest,  whereas 
here  we  are  proceeding  under  a  new  law  which  is 
based  upon  interruptions  to  the  flow  of  commerce. 

Mr.  Wallace:  That  is  much  narrower  than  the 
former  one. 

Mr.  Reyman :  That  is  my  position.  I  make  the 
offer. 

Mr.  Peck:  Speaking  about  interruptions  in  the 
flow  of  commerce,  that  conceivably  is  a  proper  sub¬ 
ject  to  be  gone  into,  but  I  have  not  seen  any  offers  of 
such  evidence.  There  have  been  certain  rather  loose 
statements  to  which  we  have  made  no  objection  about 
certain  dissatisfaction,  certain  hard  feelings  and  cer¬ 
tain  friction,  but  I  have  not  objected  to  any  of  them. 
That  is  in  for  what  it  is  worth. 

Now,  we  are  going  to  get  away  from  that  and 
come  down  to  a  particular  witness  taking  the  witness 
stand  and  hearing  their  grievances.  Whatever  vou 
call  it,  they  are  trying  to  show  that  they  have  been 
discriminated  against,  or  whether  they  are  merely 
showing  a  feeling  that  they  have  been  discriminated 
against,  this  makes  it  necessary,  as  that  makes  a  little 
distinction,  but  they  will  take  the  witness  stand  and 
air  their  grievances,  and  we  are  left  in  a  position 
here  where  we  have  to  sit  idly  and  let  that  go  in,  and 
in  order  to  try  that  particular  case  he  is  going  to 
put  on  six  witnesses,  six  cases,  and  we  naturally  do 
not  want  the  record  of  a  man  coming  in  and  putting 
on  his  record  of  grievances  without  any  answer  as 
to  our  standpoint.  That  is  utterly  immaterial  here. 
If  anyone  has  a  grievance  he  can  make  a  complaint 
and  try  it.  That  is  provided  for  under  this  Act. 

Now,  on  the  question  of  whether  or  not  there  is 
a  question  of  difference  as  to  representation,  a  dis¬ 
pute  concerning  representation,  that  is  what  we  are 
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here  for,  taking  evidence  on  that  subject.  Now  the 
hearing  of  individual  grievances  is  entirely  aside  from 
the  question  of  representation.  It  is  a  question  of 
individual  cases. 

Now,  if  we  are  going  to  go  into  that  we  better 
not  try  them  one  quarter  or  one  half  of  th^  way  but 
we  better  try  them  all,  then  we  will  probabjy  be  here 
three  or  four  days. 

Now,  that  was  never  contemplated  by  this  pro¬ 
cedure.  Under  9-c  I  would  say  it  has  beeh  particu¬ 
larly  ruled  out  of  this  procedure,  and  I  ver^  strongly 
urge  that  we  not  go  so  far  afield  into  something  which 
is  entirely  immaterial  and  which  is  only  groins  to 


I  have  a 


are  going 


involve  us  all  in  a  good  deal.  I  think  it  woujd  be  very 
well  from  the  angles  that  I  have  said  may  come  up, 
and  I  strongly  object  to  it. 

This  is  the  first  objection  I  have  made, 
lot  of  them,  and  I  have  let  them  go  on  putting  in  what 
they  conceive  to  be  their  case  although  a  feood  deal 
has  gone  in  that  I  consider  to  be  irrelevant!  We  are 
getting  into  testimony  that  is  very  far  afield  from 
anything  that  is  germane  here  and  so  I  piake  our 
objection. 

I  make  the  further  objection  that  if  we 
into  the  subject  of  grievances,  we  are  entitled  to  a 
written  complaint  and  notice,  and  put  in  ^n  answer 
as  you  would  in  any  normal  case,  and  try  it,  but  we 
are  not  expected  in  a  proceeding  of  this  kind  without 
any  notice  of  any  kind,  to  start  in  on  a  series  of  com¬ 
plaints.  Not  only  is  it  not  taken  to  be — not  conceded 
proper,  but  it  is  not  fair. 

Trial  Examiner  Gates:  Well,  the  complaint,  the 
petition  and  notice  of  hearing  would  be  the  best  evi¬ 
dence.  The  petition  and  notice  of  hearijng  would 
not  be  the  basis  for  any  order  by  the  Board  involving 
the  individual  rights  of  any  witness  who  might  ex¬ 
press  his  grievance,  but  I  would  assume  tha  t  any  tes¬ 
timony  would  not  be  developed  to  the  extefit  that  it 
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might  be  on  the  basis  of  a  complaint.  Nevertheless, 
Section  9-c  of  the  Act  states,  whenever  a  question  af- 

173  fecting  commerce  arises  concerning  the  representa¬ 
tion  of  employees  and  so  forth,  and  it  seems  to  me 
that  grievances  would  be  one  of  the  number  of  in¬ 
stances  that  might  give  rise  to  a  question  concerning 
commerce.  On  the  feeling  that  an  employee  has  a 
grievance,  accordingly  I  rule  that  the  evidence  is  ad¬ 
missible  not  giving  the  details  of  it,  but  in  general 
it  is  admissible. 

Mr.  Peck :  I  might  point  out  to  the  Examiner  that 
the  Act  as  I  read  it  does  not  say  where  the  question 
affecting  commerce  has  been  raised  but  Section  9-c 
is  limited  to  the  question  of  representation.  It  may  be 
that  there  is  a  grievance  which  affects  commerce  con¬ 
ceivably,  and  if  so  that  is  a  proper  subject  of  com¬ 
plaint.  I  cannot  conceive  it  bearing  on  the  subject 
of  representation.  I  do  not  think  that  the  introduc¬ 
tion  of  such  evidence  becomes  any  less  vicious  by  the 
fact  that  vou  onlv  take  a  little  of  it  instead  of  a  great 
deal  of  it.  I  do  not  know  where  you  are  going  to  stop 
them  but  it  puts  us  in  the  position  of  deciding  what  we 
are  going  to  do  or  whether  we  will  do  nothing  or 
.  whether  we  will  ask  an  adjournment.  If  you  were  to 
give  us  an  adjournment  to  investigate  all  these  cases 
we  would  come  back  a  week  from  todav  and  try  them 
all  out.  I  do  not  understand  just  how  you  can  start 
these  things  and  take  a  little  bit  of  evidence  or  how 
you  are  going  to  moderate  it.  It  is  my  impression 
that  9-c  is  not  merely  a  section  affecting  commerce, 
but  is  a  question  of  representation.  When  you  get 

174  into  that  question  of  individual  grievances  you  are 
opening  up  things  that  are  entirely  outside  of  this 
section  and  the  proper  scope  of  this  hearing.  I  must 
earnestly  press  the  objections,  if  I  may.  I  do  not 
know  whether  Mr.  Reyman  wants  to  go  on  with  that 
or  not. 
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Trial  Examiner  Gates:  Off  the  record. 

(There  was  a  discussion  off  the  record.] 

Mr.  Peck :  I  think  it  is  very  well  that  the  Examiner 
might  just  consider  precedents  established  by  Trial 
Examiners  in  other  cases.  I  think  we  could  consider 
this  without  getting  into  another  case.  Mr.  Wilbur, 
who  was  the  Trial  Examiner  at  the  last  hearihg,  while 
this  question  was  not  presented  to  him  at  all,  I  think 
he  very  clearly  gave  his  idea  when  we  discussed  the 
scope  of  the  hearing  and  he  very  plainly  said  it  was 
only  confined  to  the  question  of  jurisdiction  here.  I 
am  sure  he  never  conceived  the  proper  scobe  of  the 
hearing  was  to  go  into  complaints.  With  alj.  due  def¬ 
erence,  it  seems  to  me  that  we  are  getting  intp  a  larger 
field,  which  is  entirely  beyond  the  scope  of  tjie  proper 
province  of  this  hearing,  for  such  a  hearing  as  this. 

Mr.  Revman :  Of  course  I  want  to  make  it  clear. 
•/ 

Mr.  Peck:  I  will  tell  you  in  advance  I  will  have 
to  ask  an  adjournment  and  we  will  come  here  and  try 
these  cases  if  you  want  to  do  it. 

Mr.  Reyman :  I  will  say  to  you,  Mr.  Peek,  that  I 
have  no  intention  of  proving  discrimination.  I  do  not 
intend  to  prove  it. 

Mr.  Peck:  You  may  say  I  have  no  intention  to 
prove  this,  that  or  the  other  thing,  but  you  will  have 
witnesses  on  the  stand  and  it  does  not  make  any  differ¬ 
ence  whether  lie  will  say  “I  have  been  discriminated 
against”  or  “I  feel  I  have  been  discriminated  against.” 
It  all  amounts  to  the  same  thing.  He  will  say  what  his 
grievance  or  what  the  feeling  of  discrimination  con¬ 
sists  of.  You  call  it  a  feeling  instead  of  a  f^ict,  which 
does  not  make  any  difference  here.  The  fadt  remains 
that  we  are  going  to  get  into  a  field  which  is  entirely 
beyond  the  scope  of  this  hearing  and  not  onjy  as  I  see 
it,  it  is  plainly  conceded  in  the  law,  but  as  Vou,  your¬ 
self,  Mr.  Reyman  have  stated,  precedents. 

Now,  I  not  only  urge  upon  the  Examiner  here  but 
I  urge  upon  you  that  we  confine  this  thing ‘in  the  in¬ 
terest  of  all  of  us.  I  think  you  have  gotten!  in  really 
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what  you  want  to  get  in.  I  haven’t  made  any  objec¬ 
tion  here  because  I  wanted  you  to  put  in  your  case  as 
you  conceive  proper,  but  I  do  think  that  we  are  on 
the  verge  here  of  something  which  is  far  beyond  what 
was  contemplated  by  any  of  us  when  we  came,  or  what 
was  contemplated  by  this  Act. 

Trial  Examiner  Gates:  In  view  of  the  precedents 
you  mentioned,  Mr.  Reyman,  I  may  reverse  my  ruling. 
I  think  that  I  will  reverse  my  ruling  although  I  still 
think  that  my  original  position  is  correct. 

Mr.  Reyman :  I  am  glad  that  I  find  someone  who 
thinks  so.  I  expected  a  reversal  because  as  I  say  we 
have  always  made  the  offer  feeling  that  it  is  the  thing 
that  the  Board  usually  looks  the  other  way,  but  we 
have  always  felt  that  the  employer  was  excused  from 
participating  in  a  hearing,  beyond  the  jurisdictional 
point,  and  we  have  been  uniformly  overruled  on  that. 
It  is  force  of  habit  more  than  anvthing  else. 

Mr.  Peck:  I  have  given  you  what  vou  want.  I 

o  v  v 

have  not  participated  in  anything  beyond  the  jurisdic¬ 
tional  point  until  you  came  to  this  point. 

Mr.  Revman:  I  take  it  I  am  overruled? 

Trial  Examiner  Gates:  You  are. 

Mr.  Reyman :  At  this  point  the  petitioner  rests. 

Mr.  Wallace:  Will  you  give  me  just  a  little  time 
to  examine  the  petition. 


Thomas  F.  Brady,  called  as  a  witness  for  the  Em¬ 
ployes  Representation  Plan  of  the  International  Yickel 
Company,  being  first  duly  sworn,  testified  as  follows  : 

Direct  Examination 

Q.  (By  Mr.  Wallace.)  Mr.  Brady,  will  you  give  the  Ex¬ 
aminer  your  name,  please,  and  your  business. 

A.  Thomas  F.  Brady ;  620  Elm  Street ;  personnel  director. 
Q.  You  are  employed  by  the  International  Yickel  Com¬ 
pany? 

A.  Yes,  sir. 

Q.  At  the  Huntington  plant? 
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A.  Yes. 

Q.  How  long  have  you  been  employed  at  that  plant? 

A.  Since  September  IS,  1922. 

Q.  Are  you  familiar  with  the  socalled  Employees  Repre¬ 
sentation  Plan  which  is  represented  here  today  bjr  council 
that  I  speak  for? 

A.  Yes. 

Q.  Do  you  know  when  the  plan  was  inaugurated  at  the 
Huntington  plant  of  the  International  Nickel  Company? 

A.  Yes,  sir. 

Q.  In  what  year  was  it  inaugurated? 

A.  In  1933,  in  October. 

Q.  Did  you  have  anything  to  do  with  the  introduction 
of  that  Plan  into  the  plant  at  that  time? 

A.  I  was  chairman  of  the  election  committee  appointed 
at  that  time  to  conduct  a  vote  on  the  plan  and  also  elections. 

Q.  Will  you  tell  us  in  an  orderly  way  how  that  blan  was 
introduced  into  the  plant  and  the  steps  that  were  taken 
under  your  direction  in  its  introduction? 

A.  The  Plan  began  by  posting  of  notices  signed  by  Mr. 
Stanley  on  October  16tli,  1933,  and  the  substance  of  the  no¬ 
tice  was - 

Q.  Do  you  have  a  copy  of  that  notice? 

A.  No,  sir,  it  is  not  here. 

Q.  Is  that  a  copy  of  the  notice?  (Handing  paper  to  the 
witness. ) 

A.  Yes,  sir,  that  is  right. 

Q.  These  are  notices - 

Mr.  Wallace:  This  is  a  copy  of  the  nqtice,  Mr. 

i  7 

Reyman;  this  is  the  only  one  I  have,  and  I  want  to 
put  it  in  the  record,  if  you  please. 

Mr.  Reyman :  Are  you  going  to  offer  it? 

Mr.  Wallace:  We  will  offer  it  right  along  in  chron¬ 
ological  order. 

Mr.  Reyman.  You  offer  it.  I  have  no  objection 
to  it. 

Mr.  Wallace:  All  right. 
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Q.  (By  Mr.  Wallace.)  Is  this  a  copy  of  the  notice  of  the 
first  election  that  you  had? 

A.  Yes,  sir. 

Q.  What  was  done  with  that  notice  after  it  was  received? 

A.  It  was  posted  on  the  bulletin  board  in  all  departments 
throughout  the  plant. 

Mr.  Wallace:  We  offer  this  now  in  evidence, 
marking  it — and  would  like  to  have  it  marked  as  re¬ 
spondent’s  exhibit. 

Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  marked  Respon¬ 
dent’s  Exhibit  1,  and  was  received  in  evidence, 
Witness  Brady.) 

The  Witness :  On  October  24th  we  posted  a  notice 
of  the  election,  consisting  of  Mr.  Kayes,  Dr.  Mudge 
and  myself.  This  is  a  copy  of  the  notice. 

1  Mr.  Wallace:  I  offer  this  now  as  Respondent’s 
Exhibit  No.  2. 

Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  marked  Re¬ 
spondent’s  Exhibit  2,  and  was  received  in  evidence, 
Witness  Brady.) 

The  Witness:  On  October  27th  and  28th,  1933, 
the  elections  for  nominees  were  held  and  prior  to  that 
date  each  group,  twelve  groups  in  all,  made  and 
elected  ballot  clerks  to  conduct  the  balloting  through¬ 
out  the  plant.  They  had  charge  of  ballot  boxes  and 
voting  lists  and  voting  and  guarding  the  ballot  boxes 
up  until  the  election  closed. 

Q.  (By  Mr.  Wallace.)  Was  there  any  notice  given  of 
the  location  of  the  ballot  boxes  and  the  time  of  voting? 

A.  The  time  of  voting  and  also  the  location  of  ballot 
boxes  was  posted  in  every  department. 

Q.  What  about  the  ballot?  What  sort  of  ballot  was 
voted? 


INTERNATL.  NICKEL  CO.  VS.  SQUARE  DEAL  LODGE,  ijT.  AL.  119 

•  ! 

A.  Simply  the  secret  ballot  used  in  each  one  o^  the  elec¬ 
tions. 

Q.  I  hand  you  now  papers  and  ask  you  if  that  is  a  copy 
of  the  list  of  voting  places  and  the  location  of  the  ballot 
boxes.  (Handing  papers  to  witness.) 

A.  Yes,  sir,  that  is  an  exact  copy. 

Q.  And  time? 

A.  The  voting  of  the  various  groups. 

Q.  The  various  groups? 

A.  And  sample  of  the  ballot  used  at  that  particular  elec¬ 
tion. 

Mr.  Wallace:  We  ask  that  they  be  introduced  in 
evidence. 

Trial  Examiner  Gates :  They  will  be  admitted. 

(The  documents  referred  to  were  marked  re¬ 
spectively  Respondent’s  Exhibits  3,  4  aiid  5,  and 
were  received  in  evidence.  Witness  Bradj”.) 

Q.  (By  Mr.  Wallace)  Was  there  an  election  l^eld  at  the 
time  on  October  27th,  1933? 

A.  Yes,  sir. 

Q.  Did  you  have  in  your  possession  a  copy  of  the  elec¬ 
tion  returns  as  made  up  after  the  close  of  that  election? 

A.  Yes,  sir. 

Q.  Is  that  an  original  or  a  copy  of  it? 

A.  I  think  I  have  the  original  here,  but  this  a  correct 
copy  of  the  actual  number  of  votes  polled  for  and  against 
the  plan  on  that  day.  I  have  a  copy,  if  you  want  |a  certified 
copy.  [ 

Mr.  Wallace:  We  now  offer  this  in  evidence  with 
the  proper  number. 

Trial  Examiner  Gates :  That  will  be  admitted. 

( The  document  referred  to  was  marked  Respond¬ 
ent’s  Exhibit  No.  6,  and  was  received  in  evidence, 
Witnes  Brady.) 
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181  Mr.  Wallace :  This  is  Exhibit  No.  6,  signed  by  T.  F. 

Brady,  A.  E.  Kayes,  and  W.  A.  Mudge. 

Q.  (By  Mr.  Wallace)  Is  that  the  committee  that  held 
the  election,  or  the  canvassing  board? 

A.  We  merely  distributed  the  ballot  boxes  and  booths 
and  the  locks  and  keys  for  the  ballot  boxes,  the  ballots  and 
voting  lists  to  the  various  elected  four  clerks  in  each  group. 
We  had  nothing  to  do  with  counting,  voting  or  anything 
else,  only  merely  in  an  advisory  capacity? 

Q.  After  the  vote  was  closed, — this  represents  the  can¬ 
vass  of  the  vote,  is  that  right? 

A.  Yes. 

Q.  This  sheet  shows  that  there  were  twelve  departments 
in  the  plant  at  that  time,  and  it  shows  on  the  righthand  side 
the  number  of  employes  in  each  department.  I  will  ask  you 
if  that  is  a  correct  list  or  a  correct  statement  of  the  depart¬ 
ments  and  the  number  of  employes  there? 

A.  It  is. 

Q.  Will  you  read  now  to  the  Examiner  what  the  total 
number  of  employes  was  in  the  plant  at  that  time? 

A.  The  number  of  eligible  voters,  1,155.  The  number 
voting  for  the  plan,  772;  the  number  against,  372;  blank  or 
void  ballots,  11. 

Q.  What  were  the  total  votes  cast  out  of  1,155  possible 
votes? 

A.  1,144  votes. 

182  Q.  1144? 

A.  Yes,  sir. 

Q.  Now,  here  seems  to  be  a  report — a  copy  of  that  report 
which  you  have  there,  which  has  been  worked  down  in  per¬ 
centages.  Is  that  correct? 

A.  That  is  right. 

Q.  This  copy,  this  report  shows  that  the  percentage  for 
the  plan  was  66.67,  and  against,  32.12 ;  is  that  correct? 

A.  32.20. 

Q.  32.12,  you  have  given  it  here. 

A.  32.2. 
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Mr.  Wallace:  Mr.  Reyman,  do  you  want  a  copy 
of  this?  We  have  an  extra  copy  of  it  now.  You  may 
continue. 

The  Witness :  Immediately  after  the  counting - 

Q.  (By  Mr.  Wallace)  Before  you  get  to  tligt  I  have 
another  notice,  rules,  governing  elections. 

A.  After  this  vote  was  taken  the  result  was  posted  on 
the  bulletin  board  in  all  departments  just  as  they  are  there. 

Q.  Did  you  have  any  rules  governing  nominations  of 
candidates  for  members  of  that  council? 

A.  Yes,  sir,  we  had. 

Q.  Do  you  have  a  copy  of  those  rules? 

A.  Yes. 

Q.  What  was  done  with  those  rules  and  how  iwere  they 
promulgated  in  the  plant? 

A.  They  were  posted  on  all  bulletin  boards  iii  the  vari¬ 
ous  departments  throughout  the  plant. 

I 

Mr.  Wallace :  We  offer  now  a  copy  of  the  rules. 
Trial  Examiner  Gates:  Admitted. 

(The  documents  referred  to  were  marked  Re¬ 
spondent's  Exhibits  Nos.  7  and  8,  respectively,  and 
were  recieved  in  evidence,  Witness  Brapy.) 

Mr.  Wallace:  Now - 

Trial  Examiner  Gates:  Proceed,  pleas^. 

Q.  (By  Mr.  Wallace)  Now,  after  your  examination 
in  1933  what,  if  anything,  was  done  with  the  candidates? 

A.  They  were  voted  on  a  week  later. 

Q.  The  3rd  and  4th.  Did  you  prior  to  the  general  elec¬ 
tion  have  any  rules  and  regulations  governing  that  election? 

A.  Yes,  sir,  we  did,  as  to  the  time  of  voting,  ballots  and 
so  forth. 

Q.  What  was  done  with  those  rules  and  regulations? 

A.  They  were  also  posted  on  bulletin  boards. 

Mr.  Wallace:  We  offer  this  in  evidence  as  Re¬ 
spondent’s  Exhibit  9. 
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Trial  Examiner  Gates:  Admitted. 

'  (The  document  referred  to  was  marked  Respon¬ 
dent's  Exhibit  9,  and  was  received  in  evidence, 
Witness  Brady.) 

Q.  (By  Mr.  Wallace)  I  wonder  if  you  could  tell  us 
how  many  bulletin  boards  you  have  in  that  plant  on  which 
those  notices  were  posted? 

184  A.  21. 

Q.  What  was  the  result  of  the  election  held  in  November, 
1933,  November  10th  and  lltli? 

Before  you  get  to  that  I  find  here  a  photostat  of  the  sum¬ 
mary  of  the  returns.  I  will  ask  you  if  that  was  a  photostat 
of  the  original  election  returns  of  the  nominating  election  on 
November  3rd  and  4th,  1933? 

A.  That  is  right. 

Q.  That  is  a  photostat.  That  seems  to  have  been  signed 
by  Brady,  Mudge  and  Kayes.  What  has  become  of  the  orig¬ 
inal,  if  you  know? 

A.  I  have  it  here. 

Q.  You  have  that  here.  With  your  permission  we  would 
like  to  put  in  the  copy  as  an  exhibit  giving  it  the  proper 
number. 

Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  marked  Respon¬ 
dent’s  Exhibit  No.  10,  and  was  received  in  evidence, 
Witness  Brady.) 

Q.  (By  Mr.  Wallace.)  Now,  the  election  of  November 
10th  and  11th,  tell  us  about  that.  That  was  conducted  in  a 
similar  manner  to  the  nominations? 

A.  The  only  difference  in  the  notices  posted  on  the  board 
were  the  names  of  the  successful  nominees  in  the  various 
groups,  and  a  copy  of  that  secret  ballot.  The  ballot  clerks 
were  elected  the  same  as  they  had  been  for  the  other  two 
elections.  They  counted  the  ballots  and  certified  the  result, 

185  and  they  were  also  posted  on  the  boards  at  the  conclusion 
of  that  election. 
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Q.  Do  you  liave  a  certified  copy  of  the  results  of  the  elec¬ 
tion  of  November  10th  and  11th,  1933? 

A.  Yes. 

Q.  Who  is  that  signed  by? 

A.  Brady,  Kayes  and  Mudge. 

Q.  What  does  the  total  show,  how  many  employes  at  that 
time  were  eligible  to  vote  as  shown  by  that  report? 

A.  1,079. 

Q.  How  many  voted? 

A.  865. 

Q.  What  was  the  percentage  of  employes  voting  in  that 
election? 

A.  77  per  cent. 

Q.  This  seems  to  have  been  worked  on  a  different  basis. 
77  per  cent  voted. 

Do  you  have,  or  was  there  adopted  at  that  time  by-laws 
governing  the  management  of  Employes  Representation  sys¬ 
tem  in  the  plant? 

A.  Yes,  sir. 

Q.  Do  you  have  a  copy  of  those  by-laws,  rulbs  and  regu¬ 
lations? 

A.  We  have  a  book  showing  that. 

Q.  You  do  have? 

A.  Yes. 

Q.  Have  they  been  amended? 

A.  They  were  amended  last  August,  I  understand.  I 
didn’t  do  anything — I  didn’t  have  anything  to  do  with  the 
amending  of  them.  I  don’t  know,  but  I  understand  that. 

Q.  I  didn’t  hear  you.  * 

A.  I  understand  they  were.  I  didn’t  have  anything  to  do 
with  it.  I  didn’t  have  anything  to  do  with  the  amendments 
to  that  plan. 

Q.  I  hand  you  this  book  and  I  ask  you  if  that  is  a  copy 
of  the  original  by-laws  without  these  posters  on  it? 

A.  Without  the  posters,  yes. 

Q.  This  book  here  is  the  original  by-laws  and  they  have 
been  amended  since  that  time  and  the  amendments  have 
been  mentioned  by  an  addition  in  there. 
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187 


We  want  to  introduce  that  book  now  and  a  little  later 
show  the  amendments. 

Trial  Examiner  Gates:  Very  well.  What  is  the 
question? 

Mr.  Wallace:  Are  these  the  by-laws?  I  will  give 
you  a  copy  of  them — all  these  amendments  to  the  by¬ 
laws  have  been  indicated  bv  a  notation  and  that  is  a 
typewritten  slip.  That  will  be  identified  by  a  subse¬ 
quent  witness.  He  can  only  tell  as  to  the  original. 

Trial  Examiner  Gates:  It  will  be  admitted  as 
Respondent’s  Exhibit  11. 

(The  document  referred  to  was  marked  Respon¬ 
dent’s  Exhibit  No.  11,  was  received  in  evidence,  Wit¬ 
ness  Brady.) 

Q.  (By  Mr.  Wallace.)  Do  you  have  anything  further 
that  you  want  to  say  about  the  1933  plan? 

A.  The  only  comment  I  have,  was  at  the  conclusion  of 
the  voting  and  counting  of  the  ballots  by  the  elected  tellers, 
the  tellers  said  it  was  the  fairest  election  they  had  ever  seen 
anywhere. 

Q.  What  were  the  qualifications  shown  by  those  ballots, 
the  right  to  vote  in  that  election? 

A.  Anybody  employed  in  the  plant  could  vote  at  that 
time,  at  the  time  of  the  election. 

Q.  Did  it  have  at  that  time  a  qualification  as  to  citizen¬ 
ship  and  length  of  employment? 

A.  Only  for  election  to  office. 

Q.  Everybody  could  vote  for  the  nominees? 

A.  Yes. 

Q.  But  nobody  could  hold  office  who  was  not  an  American 
citizen? 

A.  With  the  exception  of  foremen  could  not  vote  for 
nominees,  foremen,  superintendents,  assistant  or  general 
manager  or  assistants  to  or  heads  of  any  departments  could 
not. 

Q.  What  I  am  talking  about  is  the  employe.  All  employes 
could  vote  for  the  nominations? 

A.  Yes,  except  those  I  mentioned. 
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188  Q.  Those  that  you  mentioned? 

A.  Yes. 

Q.  Then  who  were  eligible  to  vote  and  hold  offices  in  the 
council? 

A.  Anybody  that  is  an  American  citizen,  over  21. 

Q.  Ilis  qualification. 

A.  A  year  in  the  employment  of  the  company. 

Mr.  Revman :  I  am  sorrv  but  I  have  not  heard 
everything.  You  are  speaking  now  of  tile  election  on 
the  adoption  of  the  plan? 

Mr.  Wallace:  The  first  election  merely  followed 
up  the  qualifications. 

Mr.  Reyman :  That  would  be  in  Octo  ber,  1933. 

Q.  (By  Mr.  Wallace.)  Now,  in  1934  anotjher  man  will 
take  it  up.  Did  you  have  anything  to  do  with!  the  elections 
after  1933?  | 

A.  No,  sir. 

Q.  Who,  if  you  know,  had  to  do  with  the  election  of  1934? 

A.  Mr.  Porter,  I  think,  was  chairman  of  the  council  at 
that  time.  Mr.  Roberts,  I  understand — I  dofi’t  remember 
exactly  who  were  on  the  election  committee  ai  that  time. 

Mr.  Wallace:  You  mav  ask  him. 

t / 

Cross  Examination. 

Q.  (By  Mr.  Reyman.)  Who  did  you  say  made  up  these 
figures  of  the  number  of  employes  who  had  j  voted  on  the 
adoption  of  this  plan? 

A.  Thev  were  counted  bv  elected  tellers  in  the  various 
groups. 

189  Q.  Who  suggested  the  plan  to  you? 

A.  The  first  suggestion  that  came  regarding  the  plan  was 
an  employe  of  ours  who  formerly  worked  for  the  Inter¬ 
national  Harvester  Company. 

Q.  You  say  that  he  was  an  employe  at  the  time? 

A.  Yes,  sir,  that  is  right. 

Q.  Is  this  the  original  booklet  for  the  plan  without 
amendments? 
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A.  That  is  right,  yes. 

Q.  Did  the  plan  provide  for  any  dues? 

A.  No. 

Q.  Were  any  dues  paid? 

A.  No. 

Q.  Did  the  plan  have  any  source  of  income? 

A.  None  that  I  know  of. 

Q.  Did  you  inquire  as  to  whether  or  not  you  could  use 
the  bulletin  boards  for  posting  the  notices? 

A.  No. 

Q.  Did  you  confer  with  any  of  the  management  before  the 
election  on  the  adoption  of  the  plan? 

A.  Yes. 

Q.  With  whom  did  you  confer? 

A.  Mr.  Shoffstall. 

Q.  Once  or  more  than  once,  several  times? 

A.  Oh,  it  may  have  been  a  few  times ;  I  don’t  remember, 
190  probably  two  or  three. 

Q.  Was  Mr.  Shoffstall  in  favor  of  the  plan? 

A.  Well,  I  don’t  know.  I  couldn’t  say  whether  he  is,  but 
I  suppose  he  is ;  1  could  not  answer  for  him. 

Q.  This  is  signed  by  Mr.  Robert  C.  Stanley,  president, 
International  Nickel  Company,  Inc. 

A.  Yes. 

Q.  Is  it  fair  to  say  that  the  plan  was  presented  to  you 
by  the  company? 

A.  Well,  at  the  request  of  a  number  of  employes. 

Q.  How  was  that  request  recorded,  in  the  form  of  a  pe¬ 
tition? 

A.  No,  mostly  by  verbal  request. 

Q.  Verbal  requests? 

A.  Yes. 

Q.  Made  to  whom? 

A.  Well,  a  number  of  them  were  made  to  me. 

Q.  What  was  the  nature  of  the  request,  just  that  we  have 
an  Employe  Representation  Plan,  or  that  we  have  a  union? 
How  did  it  happen? 
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I 

A.  It  seems  to  me  they  did  not  want  to  joii}  anything 
outside  of  the  plant,  but  they  wanted  something  in$ide.  They 
wanted  some  protection  inside  of  the  plant. 

Q.  Protection  against  whom? 

A.  They  said  they  did  not  want  to  be  forced  iAto  joining 
anything  else,  any  outside  organization  of  any  kitid. 

191  Q.  Who  w’as  going  to  force  them  to  join  t|ie  outside 
union? 

A.  Well,  they  claimed  that  they  might  be  forced  to  if 

t  hey  didn’t  have  some  kind  of  a  plan. 

Q.  They  felt  they  would  be  coerced  into  joining; the  union ; 

is  that  a  fair  statement? 

A.  That  was  the  information  I  got. 

Q.  From  what  they  told  you.  How  many  people  told 

vou  that? 

%/ 

A.  I  could  not  say,  probably  a  hundred  or  so,  if  not  more. 
Q.  Was  it  a  coincidence  that  Mr.  Stanley  said  in  the 
preface  to  his  memorandum  “In  accordance  with  my  recent 
announcement,  I  am  submitting  to  you  a  plan  fdr  Employe 
Representation  at  the  Huntington  Works”? 

A.  I  don’t  understand  that  question. 

Mr.  Reyman:  Let  us  strike  that  question  and 
start  over  again. 

Q.  (By  Mr.  Re}unan)  This,  I  take  it,  is  the  whole  plan? 
A.  That  is  right.  ! 

Q.  On  page  3  of  that  plan  it  says:  “New  Yo|k,  October 
23,  1933.  To  the  Employes  of  the  Huntington  Works,  Inter¬ 
national  Nickel  Company,  Incorporated : 

“In  accordance  with  mv  recent  announcement  I  am  sub- 

4/ 

mitting  to  you  a  plan  for  Employe  Representation  of  the 

# 

Huntington  Works.” 

Now,  how  did  this — just  what  was  the  procedure  whereby 
Mr.  Stanley  knew  these  people  had  approached  you  and  asked 

192  for  a  plan,  suggesting  to  you  that  you  should  be  organized 
so  that  he  would  make  “a  recent  announcement”!  as  he  says 
here,  to  you,  later  that  will  aid  with  the  plan? 

A.  Well,  I  took  the  matter  up  with  Mr.  S  hotf  stall. 
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Q.  You  did  what? 

A.  I  told  him  just  what  the  men  had  told  me  what  their 
views  were  in  the  matter  and  that  was  all  as  far  as  I  was 
concerned. 

Q.  What  was  the  announcement  made  to  the  employes 
by  Mr.  Stanley? 

A.  That  was  the  letter  that  we  just  put  in  the  record — 
dated  October  14th  and  posted  October  16th. 

Q.  On  all  the  bulletin  boards? 

A.  Yes.  That  is  right. 

Trial  Examiner  Gates:  What  is  the  date  of  this 
letter? 

'  Mr.  Reyman :  This  is  October  23,  1933. 

Trial  Examiner  Gates :  I  understood  vou  to  sav  the 

«/  %/ 

3rd. 

i  Mr.  Reyman:  No,  this  original  plan  provided  for 
an  equal  number  of  employe  representatives  and 
management  represen tatives,  did  it  not? 

A.  That  is  right. 

Q.  (By  Mr.  Reyman)  Does  that  plan,  do  you  know,  still 
exist? 

A.  No,  not  any  more. 

Q.  I  say  the  full  plan  before  the  amendment  of  which  you 
193  spoke.  Did  you  have  a  treasurer  or  treasury  of  any  kind? 

A.  No.  I  did  not  serve  on  the  council  at  anv  time.  I 
know  that  they  didn’t  have, — that  they  didn’t  have  at  any 
time,  or  the  present. 

Q.  Who  prepared  these  summaries  of  votes  and  so  forth 
and  so  on? 

A.  I  prepared  the  forms  which  they  are  written  on. 

Q.  Did  you  do  this  mimeographing,  typing  and  so  on? 

A.  I  did  not. 

Q.  Where  was  that  done? 

A.  It  was  done  in  the  office,  I  think,  of  the  Nickel  Com¬ 
pany. 

Q.  Were  you  an  employe  of  the  company  at  the  time  of 
the  hearing  before  the  old  Board? 
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A.  Yes,  sir. 

Q.  Did  you  participate  in  that  hearing? 

A.  I  did. 

Q.  Did  you  testify  there? 

A.  I  did. 

Q.  Did  you  know  that  there  was  a  decision  made  by  that 
old  Board?  j 

A.  What?  j 

Q.  Did  you  know  there  was  a  decision  made  btf  that  old 
Board  based  on  the  testimony  taken  at  that  hearing? 

A.  I  did  not. 


Q.  You  are  not  familiar  with  that? 

A.  No,  sir.  I  don’t  know  anything  about  it. 

Q.  The  old  Board  found  that  the  management  proposed 


for  consideration  of  the  employes  an  Employes  Itepresenta- 
tion  Plan.  Is  that  a  fair  statement? 

A.  I  don’t  understand. 

Q.  According  to  that  testimony. 


i 

Mr.  Wallace :  I  do  not  see  why  this  mad  should  be 
called  upon  to  base  an  opinion  upon  a  fair  statement 
or  finding  of  some  former  board,  as  opinidn  evidence 
on  something  that  he  hasn’t  anything  tj>  do  with. 
The  purpose  of  cross  examination  is  to  tdst  a  man’s 
accuracy  or  veracity  and  not  to  have  his  jopinion  on 
what  the  other  board  did.  I  might  have  an  opinion 
of  that  board,  and  his  findings,  and  to  express  it  might 


put  me  in  contempt  of  court. 

Trial  Examiner  Gates:  It  seems  to  nie  that  the 


witness  is  qualified  to  answer.  Objecton  overruled. 

He  mav  answer. 

%/ 


The  Witness :  I  did  not  understand  your  question. 
Mr.  Reyman :  Read  the  question,. 


(The  question  referred  to  was  read  by  the  re¬ 
porter  as  above  recorded. ) 

1 

The  Witness:  The  management  prepared  an  Em 
ployes  Representation  Plan  at  the  requestf  of  the  em 
ployes  of  the  Huntington  Works. 
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Q.  (Bv  Mr.  Reyman)  The  old  Board  further  found  the 
company  helped  in  the  installation  of  the  plan.  Was  there 

195  any  cooperation  between  you  and  the  company  at  the  time 
the  plan  was  installed  by  you,  I  mean  your  committee? 

A.  j$o,  we  naturally  handled  the  whole  affair.  We  elec¬ 
ted  the  ballot  clerks  in  the  various  groups  at  the  time. 

Q.  Did  you  arrange  with  anyone  for  the  use  of  bulletin 
boards? 

A.  Yes,  we  did. 

Q.  Who? 

A.  Well,  I  had  charge  of  them. 

Q.  I  see.  That  is  simply - 

A.  I  had  permission  to  use  them  some  times,  permission 
of  Mr.  Shoffstall  for  that  purpose. 

Q.  This  little  booklet  was  printed  by  the  company,  wasn’t 
it? 

A.  I  could  not  answer  that.  I  suppose  it  was. 

Q.  They  were  responsible  for  having  it  printed? 

A.  I  don’t  know. 

Q.  Well,  what  did  it  do,  come  out  of  thin  air  some¬ 
where? 

A.  I  had  nothing  to  do  with  it.  I  don’t  know  that. 

Q.  Well,  you  saw  it  at  some  time. 

A.  I  just  got  a  copy,  and  that  is  all  I  know  about  it. 

Q.  You  were  chairman  of  the  election  committee? 

A.  Yes. 

Q.  Voting  on  the  adoption  of  the  plan? 

A.  Yes. 

196  Q*  And  you  don’t  know  where  it  came  from? 

A.  The  booklet? 

Q.  Yes. 

A.  It  came — we  got  that  out  at  the  office  of  the  plant. 
I  was  handed  a  copy  just  the  same  as  everybody  else  was. 

Q.  Who  handed  you  a  copy? 

A.  They  were  distributed,  I  believe,  by  our  time  depart¬ 
ment  up  there  from  the  payroll  list.  Each  man’s  name  was 
placed  on  the  booklet  and  delivered  to  him. 

Q.  You  stated  that  anyone  who  was  an  employe  of  the 
plant  excepting  officials,  who  were  American  citizens  were 
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eligible  to  serve  as  representatives  under  the  plain.  Is  that 
correct? 

A.  Well,  I  probably  did  not  get  that  clear.  In  the  first 
election  everybody  voted. 

i 

Q.  That  was  on  the  adoption  of  the  plan? 

A.  On  the  adoption  of  the  plan,  nominations,  and  general 
election.  The  superintendents  and  foremen,  assistants  and 
all  heads  of  departments  were  not  permitted  to  yote. 

Q.  You  said  that  you  understood  that  these  were 
amended.  You  don't  know  anything  about  it? 

*  A.  What?  I 

Q.  You  don't  know  anything  about  this  plan  ever  having 
been  amended? 

A.  No,  I  had  nothing  to  do  with  it. 

Q.  Do  you  occupy  any  position  now  on  th<^  Employes 
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A.  I  had  nothing  to  do  with  it  since  I  conducted  the 
first  election.  I  have  had  nothing  to  do  with  the  council 
or  the  plan  since  that  time. 

Q.  What  do  you  do  at  the  plant? 

A.  Personnel  director. 

Q.  You  are  in  the  office?  i 

A.  Yes.  | 

► 

Q.  Did  you  occupy  that  position  at  that  timh,  that  is  at 
the  time  the  plan  was  adopted? 

A.  That  is  right. 

Q.  Were  you  in  charge  of  the  setting  up  of  these  various 
voting  boxes,  twelve  voting  boxes  in  the  various  depart¬ 
ments? 

A.  All  three  on  the  election  committee  were  in  charge  of 
that. 

Q.  What  kind  of  voting  boxes  were  they?  Was  it  a 
booth? 

A.  Yes,  a  booth,  a  regular  voting  booth  the  jsame  as  you 
have  at  all  elections. 

Q.  Where  did  you  get  them?  j 

A.  From  the  carpenter  shop  in  the  plant. 

Q.  They  were  erected  in  the  carpenter  sho^? 

A.  Yes" 
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Q.  Twelve  of  them? 

A.  Yes. 

Q.  Did  you  arrange  through  one  of  the  officials  of  the 

198  company  to  have  them  erected  or  did  you  just  do  it  by 
virtue  of  your  position,  order  them? 

A.  No,  I  had  arranged  through  the  man  in  charge  of  such 
work  to  have  it  done. 

Q.  I  take  it  that  these  ballots,  and  statements  of  votes 
and  various  things  which  were  posted  on  the  bulletin  boards 
were  prepared  in  the  company’s  office,  is  that  correct? 

A.  Yes. 

Q.  By  employes  of  the  company? 

A.  That  is  right. 

Q.  While  they  were  working  on  company  time,  no  doubt? 

A.  Well,  I  could  not  answer  that.  I  did  not  stand  over 
them  while  they  were  typing  them  or  anything  like  that.  I 
couldn’t  tell  you  that.  I  suppose  they  were,  though. 

Q.  How  did  this  plan  operate  as  a  means  of  furnishing 
protection  to  employes  against  being  brought  into  an  out¬ 
side  union  or  coerced  into  joining  this  outside  union? 

A.  Well,  that  was  the  way  they  felt  about  it.  I  have 
not  asked. 

Q.  How  did  it  operate  as  such  in  its  practical  operation? 
Did  it  as  a  matter  of  fact  help  to  prevent  being  coerced  into 
an  outside  union? 

A.  I  don’t  know.  I  couldn’t  answer  that. 

Q.  Did  you  ever  hear  any  complaint  against  the  operation 
of  this  plan  after  it  was  installed? 

199  A.  No. 

Q.  You  don’t  know.  How  were  the  grievances? 

A.  The  ones  that  I  heard  today,  just  a  few  complaints  on 
the  witness  stand,  but  none  outside  of  that. 

Q.  Nothing  last  January  at  the  previous  hearing? 

A.  I  don’t  think  I  heard  any  particular  complaints  about 
the  plan  at  that  time. 

Mr.  Reyman :  I  think  that  is  all. 

Mr.  Wallace:  Stand  aside. 
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Examination  by  Trial  Examiner  Gates 

Q.  (By  Trial  Examiner  Gates)  I  have  one  or  two  ques¬ 
tions  that  I  would  like  to  ask,  Mr.  Brady.  What  was  your 
title  in  the  office? 

A.  Personnel  director. 

Q.  Director? 

A.  Yes. 

Q.  What  was  your  title  on  this  committee? 

A.  I  was  chairman  of  the  committee  at  that  ti ijne. 

Q.  Of  the  election  committee.  That  is  the  only  connec¬ 
tion  you  have  had  with  the  plan? 

A.  Since  that  time,  yes,  sir.  When  the  final  vote  was 
taken  on  the  10th  and  lltli  of  [November,  1933,  I  have  had 
nothing  more  to  do  with  it. 

Q.  That  terminated  your  connection? 

A.  Yes,  sir. 

Q.  Can  you  tell  me  what  positions  the  other  two  mem¬ 
bers  of  the  committee  occupied  at  the  time? 

A.  Mr.  Keyes  is  superintendent  of  the  refinery.  Dr. 
Mudge  is  a  metallurgist  and - 

Q.  I  believe  you  stated  that  when  you  received  the  notice, 
the  first  notice  that  was  placed  upon  the  bulletin  boards,  was 
that  the  notice  of  October  14th  referred  to? 

.  i 

A.  That  was  the  first  notice  posted. 

Mr.  Key  man :  Just  a  minute,  Mr.  Brady,  please. 

Q.  (By  Mr.  Reyman)  Who  served  on  the  election  com¬ 
mittee  besides  yourself,  Mr.  Brady? 

A.  Mr.  Kayes  and  Dr.  Mudge. 

Q.  What  position  does  Mr.  Kayes  hold?  j 

A.  He  is  superintendent  of  the  refinery. 

Q.  What  postion  does  the  other  gentleman  ijold? 

A.  He  is  a  metallurgist  in  charge  of  the  physical  labora¬ 
tory. 

Q.  Is  that  a  supervising  position. 

A.  I  suppose  you  would  classify  it  as  that. 

Q.  In  charge  of  the  metallurgical  laboratory? 

A.  Yes. 
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i  Mr.  Reyman :  Your  Honor,  we  would  like  to  make 
a  part  of  our  case  in  the  line  of  what  was  sug¬ 
gested — 

Mr.  Wallace:  In  line  with  what  was  suggested 
by  Mr.  Reyman  we  would  like  to  make  page  10  of 
Dr.  Johnson's  testimony  this  morning  a  part  of  our 
201  case.  It  shows  the  personnel  and  such  of  the  various 

departments,  the  approximate  number  of  men  in  the 
employ  of  the  various  departments  of  the  plant  on 
an  hourly  or  tonnage  basis  as  follows.  I  want  to  be 
sure  this  is  made  a  part  of  our  case. 

Trial  Examiner  Gates :  That  is  the  same  item,  and 
you  made  a  similar  request? 

Mr.  Reyman :  I  did  not  refer  to  it  by  departments. 
I  simply  read  in  the  total  number. 

Mr.  Wallace:  I  want  the  departments  broken 
down. 

i  Trial  Examiner  Gates:  Your  request  is  granted, 
Mr.  Wallace. 

(The  witness  was  excused.) 


J.  S.  Porter,  called  as  a  witness  for  the  Employes  Rep¬ 
resentation  Plan,  International  Nickel  Company,  Hunting- 
ton  Works,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Wallace)  Will  you  tell  the  Examiner  your 
full  name? 

A.  J.  S.  Porter. 

Q.  Where  do  you  live,  Mr.  Porter? 

A.  917  Madison  Avenue,  Huntington. 

Q.  By  whom  are  you  employed? 

A.  International  Nickel  Company. 

Q.  In  what  capacity? 

A.  Inspector  in  the  cold  drawing  department. 

202  Q-  How  long  have  you  been  employed  by  the  Inter¬ 
national  Nickel  Company? 

A.  Six  years. 


203 
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I 

I 

Q.  Are  you  acquianted  with  the  Employes  Cjouncil  of 
that  plant? 

A.  Yes,  sir. 

Q.  Were  you  a  member  of  that  council  at  tlje  time  it 
was  inaugurated? 

A.  Yes,  sir. 

Q.  In  1933? 

A.  Yes,  sir. 

Q.  What  position  did  you  hold  on  that  council 
A.  I  was  chairman. 

Q.  You  were  what? 

A.  I  was  chairman  of  the  council. 

Mr.  Revman:  You  were  chairman  of  thfe  council? 
The  Witness:  Yes,  sir. 

Q.  (By  Mr.  Wallace)  You  served  as  such  chairman  in 
the  year  1933  to  1934? 

A.  Yes,  sir. 

Q.  I  will  ask  you  to  begin  now  and  tell  us  whether  there 
was  an  election  for  the  year  1934,  held  under  tha^  plan? 

A.  There  was. 

Q.  How  wTas  that  election  held,  under  whose 
A.  The  council. 

Q.  I  hand  you  a  copy  of  a  paper  here  now,  aAd  ask  you 
what  that  is? 

A.  That  is  a  notice  of  the  election. 

Q.  What  was  done  with  that  notice? 

A.  It  was  posted  on  the  bulletin  boards. 

Q.  And  what  date  was  that  posted?  The  dat£  is  on  the 
side. 

A.  I  think  that  is  about  the  right  date.  I  don’t  know 
exactly. 

Mr.  Reyman :  I  cannot  hear  the  witnes^. 

Mr.  Wallace:  I  asked  about  it.  I  offdr  now  this 
notice  of  election.  j 

Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  marked  Respond¬ 
ent’s  Exhibit  No.  12,  and  was  received  }n  evidence, 
Witness  Porter. ) 


direction? 
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Q.  (By  Mr.  Wallace.)  I  ask  you  if  you  have  a  second 
notice  of  November  5,  1934,  and  ask  you  what  was  done  with 
that? 

A.  This  was  also  posted  on  the  bulletin  boards. 

Mr.  Wallace:  We  offer  that  in  evidence. 

Trial  Examiner  Gates:  Admitted. 

i  (The  document  referred  to  was  marked  Respond¬ 
ent’s  Exhibit  13,  and  was  received  in  evidence, 
Witness  Porter.) 

Q.  (By  Mr.  Wallace.)  I  will  ask  you  if  the  Employes 
Representation  Plan  prepared  or  formulated  any  rules  gov¬ 
erning  the  election  held  in  1934? 

204  A.  Yes.  This  seems  to  be  an  extract  from  the  representa¬ 
tion  plan  and  was  also  posted  on  the  bulletin  board. 

Q.  This  dealt  with  the  primary  election,  did  it? 

A.  Yes,  sir. 

Mr.  Wallace:  I  offer  this  in  evidence  now. 
i  Trial  Examiner  Gates:  Admitted. 

( The  document  referred  to  was  marked  Respond¬ 
ent’s  Exhibit  No.  14,  and  was  received  in  evidence, 
Witness  Porter. ) 

Q.  (By  Mr.  Wallace.)  I  ask  you  if  a  primary  or  nominat¬ 
ing  election  was  held  pursuant  to  the  notice  of  October  1, 
1934? 

A.  It  was. 

Q.  Tell  us  how  that  election  was  held,  by  secret  ballot  or 
open  ballot? 

A.  Open  ballot. 

Q.  Do  you  mean  by  that,  where  the  employes  are — were 
the  employes  required  to  vote  openly  or  could  they  vote 
secretly? 

A.  They  had  booths  and  they  could  vote  in  them.  They 
could  vote  as  they  pleased.  If  they  wanted  to  vote,  it  was 
all  right. 

Q.  Do  you  have  a  copy  of  the  results  of  that  primary 
election? 
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A.  Well,  I  had  one. 

Q.  Is  that  the  one  you  had  there? 

A.  That  is  not.  It  looks  like  a  copy.  I  had  the  original 
copy  signed  by  the  men, — that  looks  like  it — to  give  the  result 
of  the  election. 

205  Mr.  Wallace:  I  offer  the  copy  of  the  Result. 

Trial  Examiner  Gates :  Does  the  witness  identify 
that  as  a  carbon  copy? 

Q.  (By  Mr.  Wallace)  Is  that  a  carbon  copy  (|f  the  origi¬ 
nal  return? 

A.  To  the  best  of  my  judgment  it  is. 

Mr.  Wallace:  I  will  offer  this  in  evidence,  your 
Honor. 

Mr.  Reyman :  Objected  to,  unless  it  is  shown  who 
prepared  that. 

Mr.  Wallace:  It  was  prepared  and  Certified  by 
the  election  committee  of  the  Employes  Council.  If 
you  insist  on  it  I  will  have  to  take  the  ti^ne. 

Mr.  Reyman:  I  want  to  know  if  this  man  pre¬ 
pared  it. 

Mr.  Wallace:  He  was  one  of  the  signers  of  it. 

Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  marked  Respon¬ 
dent’s  Exhibit  No.  15,  was  received  i^a  evidence, 

Witness  Porter.)  j 

Q.  (By  Mr.  Wallace)  Now,  the  result  aS  shown  on 
this  certificate  is  that  there  were  1164  votes  cast-^1164  votes 
eligible,  910  votes  cast.  I  hand  you  a  schedule  that  has 
been  made  of  all  these  votes,  showing  how  theV  were  cast 
in  the  various  departments  and  the  percentages.  I  will  ask 
you  to  look  over  that  and  see  if  it  is  correct. 

A.  Well,  I  think  that  is  correct.  We  were  figuring  out 
the  percentages  and  that  is  the  result. 

206  Q-  Well,  they  speak  for  themselves.  We  want  them  to 
see  the  result,  the  percentages. 

I  ask  to  have  that  introduced  in  evidence  and  given  the 
proper  number. 
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Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  marked  Respon¬ 
dent’s  Exhibit  No.  16,  and  was  received  in  evidence, 
Witness  Porter.) 

Q.  (By  Mr.  Wallace)  I  hand  you  a  paper  and  ask  you 
what  that  is. 

A.  Well,  this  shows  the  ones  that  were  nominated. 

Q.  That  is  the  rules  and  regulations  governing  the  gen¬ 
eral  election. 

I  offer  this  in  evidence. 

Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  marked  Re¬ 
spondent’s  Exhibit  No.  17,  and  was  received  in  evi¬ 
dence,  Witness  Porter.) 

Q.  (By  Mr.  Wallace)  I  hand  you  a  paper  and  ask  you 
if  that  is  not  a  copy  of  the  general  results  of  the  general 
election  distinguished  from  the  election  held  on  October  Stli, 
1934,  if  that  is  a  correct  copy  of  it? 

A.  Yes,  sir. 

Mr.  WTallace :  I  offer  this  in  evidence. 

Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  marked  Re¬ 
spondent’s  Exhibit  No.  18,  and  was  received  in  evi¬ 
dence,  Witness  Porter.) 

Q.  (By  Mr.  Wallace)  This  record  shows  in  October  there 
were  eligible  employes,  1160;  voting  in  the  several  depart¬ 
ments  were  954.  Was  that  correct  and  true? 

A.  That  is  correct. 

Q.  The  percentages  have  been  worked  out  on  one  side. 

A.  That  is  correct. 

Q.  It  shows  that  the  percentage  voting  was  S2.2  per  cent. 

A.  A  difference  of  206,  is  that  right? 


Mr.  Wallace:  I  offer  this  in  evidence. 
Trial  Examiner  Gates:  Admitted. 
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(The  document  referred  to  was  marked  Re¬ 
spondent’s  Exhibit  No.  19,  and  was  received  in  evi¬ 
dence,  Witness  Porter.) 


Q.  (By  Mr.  Wallace)  I  got  ahead  of  myself, 
the  general  election  before  I  got  the  nomination^ 
the  notice  of  the  nominating  election? 

A.  It  is. 


I  gave  you 
Is  that 


Mr.  Wallace:  Your  Honor,  we  have  got  this  in 
wrong,  in  the  wrong  place.  We  offer  the  notice  of  the 
nominating  election. 

Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  niarked  Re¬ 
spondent’s  Exhibit  No.  20,  and  was  received  in  evi¬ 
dence,  Witness  Porter.) 

Q.  (By  Mr.  Wallace)  I  will  ask  you  if  this  the  notice 
in  which  you  gave  the  voting  places  for  the  nominating 
election? 

A.  These  notices  went  out  to  the  several  grojips,  twelve 
of  them  in  all.  I  believe  it  is  correct,  yes. 

Q.  That  was  the  notice? 

A.  The  notice  posted  in  the  several  departments. 

Mr.  Wallace:  All  right;  I  will  introduce  that  in 
evidence. 

Trial  Examiner  Gates:  Admitted.  ! 

(The  document  referred  to  was  parked  Re¬ 
spondent’s  Exhibit  No.  21,  and  was  received  in  evi¬ 
dence,  Witness  Porter.) 

Q.  (By  Mr.  Wallace)  I  will  ask  you  if  youj  have  rules 
and  regulations  governing  the  nominations  for  representa¬ 
tives  on  the  Employes  Council,  issued  September  30th,  1935? 

A.  No,  sir,  I  did  not  have  that.  I  had  no  J  further  con¬ 
nection  with  the  council. 

Q.  This  is  in  1935  and  that  has  your  name  ^igned  to  it? 

A.  No,  sir,  that  is  Mr.  Roberts. 
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Q.  That  is  as  far  as  you  had  gone? 

A.  I  only  served  one  term. 

Mr.  Wallace:  You  may  ask  him. 

Cross  Examination 

Q.  (By  Mr.  Reyman)  At  the  time  you  were  chairman 
of  the  council  in  1933  and  ’34,  Mr.  Porter,  had  there  been 
any  amendments  to  the  plan  from  the  year  before,  do  you 
know?  Had  the  Plan  been  amended  up  to  the  time  you 
took  office? 

A.  This  Plan  under  which  we  were  operating,  that  was 
the  original  Plan. 

Q.  Was  there  any  amendment  to  that  Plan? 

A.  Since  that  time. 

Q.  Up  until  the  time  you  took  office? 

A.  No  amendment.  Let  me  get  you  right.  There  are 
no  amendments  to  the  Plan  during  the  year  that  I  was 
chairman. 

Q.  These  elections  which  you  have  testified  about  were 
held  in  1934,  is  that  correct? 

A.  Yes,  sir. 

Q.  And  at  that  time  there  had  been  no  change  in  this 
Plan  according  to  the  provisions  of  Section  13  which  says 
“that  the  Employees  Council  may  by  two  thirds  affirma¬ 
tive  vote  of  the  votes  cast  at  any  two  consecutive  regular 
meetings”  and  so  on,  “amend  or  alter  this  Plan.” 

There  had  been  no  such  amendments? 

A.  There  were  none  made  during  my  time  as  chairman. 

Mr.  Revman:  That  is  all. 

Mr.  Wallace:  Stand  aside. 

(Witness  excused) 


L.  A.  Roberts,  called  as  a  witness  on  behalf  of  the  Em¬ 
ployees  Represenation  Plan,  International  Nickel  Company, 
Huntington  Works,  having  been  first  duly  sworn,  testified 
as  follows : 
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Direct  Examination 

Q.  (By  Mr.  Wallace)  Will  you  state  your  name  please. 

A.  L.  A.  Roberts. 

Q.  Where  do  you  live,  Mr.  Roberts? 

A.  115  Walnut  Street. 

Q.  Huntington,  West  Virginia? 

A.  Huntington,  West  Virginia. 

Q.  Are  you  employed  by  the  International  Nickel  Com¬ 
pany? 

A.  At  Huntington. 

Q.  The  Huntington  plant? 

A.  Yes,  sir. 

Q.  How  long  have  you  been  at  this  plant? 

A.  Practicallv  continuouslv  since  October  6,  1924. 

Q.  In  what  capacity  have  you  served? 

A.  Engineering. 

Q.  What? 

A.  Engineering. 

Q.  What  connection,  if  any,  do  you  have  with  the  Em¬ 
ployees  Council? 

A.  I  am  just  a  member. 

Q.  How  long  have  you  been  a  member  of  that  Council? 

A.  Since  October  8,  1934. 

Q.  I  have  here  a  book  which  seems  to  have  been  the 
original  by-laws  of  the  Employees  Representation  Plan, 
which  were  adopted  in  1933,  and  there  liavq  been  some 
amendments  to  it  by  interlineation  and  by  typewritten  slips. 

I  ask  you  to  take  this  exhibit,  Respondent’^  Exhibit  11, 
and  I  ask  you  to  tell  us  if  these  amendments  have  been  made 
since  you  were  with  the  Employees  Council? 

A.  Yes,  sir,  they  have  been. 

Q.  I  will  ask  you  if  that  exhibit,  with  the  interlineations, 
in  it  and  the  additional  typewritten  pages,  if  that  is  the 
by-laws  of  the  Employees  Council  at  the  present  time? 

A.  As  far  as  I  know  they  are  correct  as  written  here.  We 
have  a  typewritten  copy  of  our  by-laws. 

Q.  Have  you  a  complete  typewritten  copy  of  the  by-laws 
now  with  the  changes  that  have  been  made? 
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A.  Yes,  sir. 

Q.  Do  you  have  one  with  you? 

A.  No,  I  do  not.  There  is  one  on  the  table. 

Q.  Not  a  complete  one.  That  is  the  old  one.  (Handing 
document  to  the  witness). 

A.  That  is  the  revised  Plan  made  up  from  these  revisions. 
Q.  This  is  a  copy  of  your  revised  Plan  which  shows  the 
present  by-laws? 

A.  That  is  right. 

Mr.  Wallace:  We  will  offer  this  in  evidence, 
marked  Exhibit  No.  22. 

Trial  Examiner  Grates:  What  was  that  again, 
Mr.  Wallace? 

Mr.  Wallace:  This  is  the  last  by-laws  and  they 
have  been  completed  with  the  amendments  all  mimeo¬ 
graphed  up.  I  think  you  probably  have  a  copy. 

Mr.  Reyman :  It  is  the  same  thing  that  I  have  here, 
i  Mr.  Wallace:  I  will  offer  this  in  evidence. 

Trial  Examiner  Gates :  It  may  be  admitted. 

(The  document  referred  to  was  received  in  evi¬ 
dence,  marked  Respondent’s  Exhibit  No.  22,  Wit¬ 
ness  Roberts.) 

Q.  (By  Mr.  Wallace.)  When  did  you  say  you  went  on 
the  council,  what  year? 

A.  1934,  October  S. 

Q.  What  did  you  then  become,  chairman  of  the  Council? 
A.  Yes,  sir. 

Q.  As  such  chairman  you  had  to  do  with  the  election  in 
1935,  is  that  right? 

A.  That  is  right. 

Q.  I  hand  you  this  paper  now  and  ask  you  what  that  is? 
A.  Those  are  the  rules  governing  nominations  for  rep¬ 
resentatives  to  be  held  October  7,  1935. 

Q.  What  was  done  with  these  rules? 

A.  They  were  posted  on  the  bulletin  boards  throughout 
the  plant. 
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213  Mr.  Wallace :  We  offer  this  in  evidence. 

Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  received  in  evi¬ 
dence,  and  marked  Respondent’s  Exhibit  No.  23, 
Witness  Roberts.) 

Q.  (By  Mr.  Wallace.)  Was  there  any  nominating  elec¬ 
tion  held  on  October  7,  1935? 

A.  Yes. 

Q.  Under  that  notice? 

A.  Yes. 

Q.  I  hand  you  this  paper  and  ask  you  what  ^hat  is. 

A.  That  is  a  summary  of  the  votes  for  candidates  on 
October  7,  1935. 

Q.  It  seems  to  have  been  signed  in  ink.  Is  that  the  orig¬ 
inal? 

A.  That  is  the  original,  yes,  sir. 

Q.  Does  that  show  directly  the  votes  by  the  several  de¬ 
partments  for  nominations  at  that  time? 

A.  Yes,  sir. 

Q.  I  notice  for  example,  Department  No.  1,  Refinery  Re¬ 
clamation,  number  of  eligible  votes  112,  number  voting  100. 
Then  you  have  the  number  and  employees  and  th^re  is  votes, 
on  the  right  of  the  name,  on  the  right  of  the  men’s  name  indi¬ 
cating  the  votes  that  he  received. 

A.  Yes,  sir. 

Q.  Then  to  the  right  of  the  name  in  parentheses  a  number 

214  and  what  does  that  indicate? 

A.  That  is  the  badge  number  of  the  employee. 

Mr.  Wallace :  I  offer  this  in  evidence. 

Trial  Examiner  Gates:  Admitted. 

(The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  Respondent’s  Exhibit  No.  24, 
Witness  Roberts.) 

Q.  (By  Mr.  Wallace.)  I  hand  you  now  a  table  and  ask 

vou  what  that  is. 

* 
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A.  This  is  the  percentage  of  employees,  percentage  of 
total  vote,  together  with  the  number  voting  and  those  eligible 
to  nominations  in  1935. 

Q.  In  all  12  departments  of  The  International  Nickel? 

A.  In  all  12  departments. 

Q.  The  total  vote  seems  to  be,  eligible  vote,  1140,  possible 
vote  1117.  What  does  that  mean  now, — the  difference  be¬ 
tween  1140  and  1117? 

A.  The  difference  between  1140  and  1117,  those  out  of 
town  or  sick  and  unable  in  any  event  to  get  to  the  plant. 

Q.  Then  the  possible  vote,  eligible  vote,  in  that  election 
was  1117,  is  that  right? 

A.  That’s  right. 

Q.  How  many  actually  voted? 

A.  728. 

Q.  What  was  the  percentage? 

A.  65.2. 

Q.  This  sheet  shows  the  percentage  for  each  department? 

A.  That  is  right. 


Mr.  Wallace:  I  offer  that  in  evidence. 
i  Trial  Examiner  Gates:  Admitted. 


(The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  Respondents  Exhibit  No.  25,  Wit¬ 
ness  Roberts.) 

Q.  (By  Mr.  Wallace.)  I  hand  you  another  paper,  signed 
by  you  and  ask  you  what  that  is. 

A.  These  were  the  rules  governing  the  election  of  em¬ 
ployes  to  be  held  October  14, 1935. 

Q.  What  was  done  with  these  rules? 

A.  They  were  also  put  up  on  the  bulletin  board  in  each 
department. 

Mr.  Wallace :  I  offer  this  in  evidence. 

Trial  Examiner  Gates :  It  may  be  admitted. 

(The  document  referred  to  was  received  in  evi¬ 
dence,  and  marked  Respondent’s  Exhibit  No.  26, 
Witness  Roberts. ) 


I 
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Q.  (By  Mr.  Wallace.)  I  hand  you  now  a  copjy’  of  wliat 
appears  to  be  the  results  of  the  election  of  October  1^4th,  1935, 
and  ask  you  after  examination,  if  that  is  a  correct  cbpy  of  the 
returns  made? 

A.  It  is  correct.  It  is  a  summary  of  the  votes  for  candi- 
”  dates  on  October  14,  1935.  j 

£16  Q*  What  was  the  total  vote  cast?  What  was  the  total 
number  of  eligible  votes,  you  have  1,138? 

A.  1,138. 

Q.  How  many  voted? 

A.  789. 

.  Mr.  Wallace:  I  offer  this  now  in  evidence.  Does 

r 

the  total  show  the  names  of  the  candidates  in  the 
column,  the  number  of  votes  to  the  left  that  each 
received? 

k  The  Witness :  That’s  right. 

*  Q.  (By  Mr.  Wallace.)  And  those  on  the  right  were 
elected? 

A.  Elected. 

Mr.  Wallace:  I  offer  that  in  evidence. 

Trial  Examiner  Gates :  Admitted. 

(The  document  referred  to  was  received  in  evi- 

*  dence  and  marked  Respondent’s  Exhibit  No.  27, 

,  Witness  Roberts.) 

Q.  ( By  Mr.  Wallace. )  I  ask  you  if  you  made  up  a  table 
►  showing  the  possible  vote  in  each  department,  the  number 
that  voted,  and  the  percentage? 

A.  Yes,  sir,  I  have  that  table.  We  have  in  jhe  general 
election,  we  have  1,138  eligible,  1,120  possible  that  were  able 
or  could  have  been  able  to  get  to  the  plant  so  far  4s  we  know, 
and  7S9  voting  or  70.4  per  cent. 

Mr.  Wallace:  I  put  some  marks  on  tjiere  that  I 
want  to  rub  off.  We  offer  this  in  evidence! 

Trial  Examiner  Gates:  Admitted. 
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(The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  Respondent’s  Exhibit  No.  28, 
Witness  Roberts.) 

Q.  (By  Mr.  Wallace)  I  will  ask  you  if  you  made  up  a 
summary  by  departments  of  the  voters  eligible  in  each  de¬ 
partment,  the  number  of  the  vote  in  the  two  elections  and 
the  percentage  and  how  it  worked  out  in  the  1935  election? 

A.  Yes,  sir,  the  summary  of  the  two  elections,  nomina¬ 
tions  and  general  election  which  were  held  one  week  apart 
and  shows  that  in  one  or  the  other  of  the  elections  75.25  of 
the  employees  voted. 

i  Mr.  Wallace:  I  will  put  that  table  in. 

'  Trial  Examiner  Gates :  Admitted. 

(The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  Respondent’s  Exhibit  No.  29, 
Witness  Roberts.) 

Q.  (By  Mr.  Wallace)  Who  is  the  present  chairman  of 
the  Employees  Council? 

A.  Mr.  Paul  Pyle. 

Q.  Where  is  he  today? 

A.  He  is  confined  to  bed.  He  has  been  in  bed  all  week 
with  some  sort  of  poisoning. 

Q.  What  is  the  last  name? 

A.  Pyle.  (Spelling)  Pyle. 

Q.  In  a  conference  that  we  had  some  days  ago  we  had  a 
statement  that  we  prepared  for  Mr.  Pyle.  Do  you  know 
where  that  statement  is  now? 

A.  I  have  it  with  me. 

Q.  You  have  it  here? 

A.  The  secretary  turned  it  over  to  me  and  I  have  it  here. 

Q.  Have  you  been  through  that  statement? 

A.  Yes,  sir. 

Q.  What  would  you  say  as  to  its  correctness  with  refer¬ 
ence  to  this  controversy  here? 

A.  Well,  I  am  sure  everything  in  this  statement  is  abso¬ 
lutely  correct. 
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Q.  You  would  adopt  it  for  your  own  statement? 

A.  I  could  not  have  done  better. 

Mr.  Wallace:  Now,  your  Honor,  Mr.  Pyle  pre¬ 
pared  that  statement  and  he  is  not  here.  If  you 
will  give  it  to  me  I  will  show  it  to  these  geintlemen 
and  we  may  have  Mr.  Roberts  read  it  in.  I  offer  it. 
It  would  save  a  little  time. 

Trial  Examiner  Gates:  Do  I  understand  Mr.  Pyle 
is  president? 

The  Witness :  He  is  president. 

Trial  Examiner  Gates:  Or  chairman? 


Mr.  Wallace :  He  is  chairman.  He  is  the  executive 
officer  of  this  Council. 

Trial  Examiner  Gates:  They  only  have  |one. 

Mr.  Reyman :  I  object. 

Mr.  Wallace :  I  would  ask  these  questions  and  get 
the  same  thing  in.  If  there  is  no  objection  to  this  by 
questions  I  can  get  the  same  results  in  here  because  I 
know  these  gentlemen  have  gone  over  it. 

Trial  Examiner  Gates :  Is  there  an  objection  made? 

Mr.  Reyman :  Yes,  I  object  to  it. 

Trial  Examiner  Gates :  What  is  the  groupd? 

Mr.  Reyman :  Why  obviously  Mr.  Pyle  prepared 
a  statement  and  he  is  not  here  and  he  assume^  that  the 
contents  are  correct.  So  far  as  Mr.  Roberts  is  con¬ 
cerned  we  are  expected  to  let  it  go  in  as  testimony. 
Mr.  Roberts  is  here  and  if  the  contents  are  correct 
he  is  able  to  testify. 

4/ 

Mr.  Wallace:  Well,  we  will  take  it  and  read  it 
along  page  by  page  and  get  it  in.  You  had  here  this 
morning  a  statement  of  Dr.  Thompson  and  you  had 
that  read  in  the  same  way. 

Mr.  Reyman :  This  is  somewhat  different,  the  Rep¬ 
resentative  Council  appears  and  operates  as  a  method 
of  collective  bargaining  I  believe. 

Mr.  Wallace:  I  am  not  going  to  ask  that  ques¬ 
tion,  but  I  will  say  it  does. 
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Mr.  Reyman :  We  object  to  it  as  being  a  conclusion 
of  law. 

Mr.  Wallace:  Well,  we  have  a  good  many  conclu¬ 
sions  around  here.  We  have  been  agreeable  to  asking 
witnesses  what  their  opinions  are  even  on  the  ruling 
of  a  former  Board. 

220  Mr.  Reyman:  Well,  there  was  no  opinion  in  it. 
That  was  your  interpretation  of  the  question.  I  did 
not  ask  him  that. 

Mr.  Wallace:  Well,  then,  I  don’t  understand  a 
thing. 

Q.  (By  Mr.  Wallace)  I  will  ask  you,  Mr.  Roberts, 
what  you  think  about  the  Employees  Representation  Plan? 
I  will  ask  you  if  it  is  functioning  in  that  plant  as  a  means 
of  collective  bargaining  with  the  management? 

i  Mr.  Reyman :  I  object  on  the  grounds  heretofore 
stated.  It  calls  for  a  conclusion. 

Mr.  Wallace:  You  can  save  a  lot  of  time. 

Mr.  Reyman :  So  far  as  the  objection  to  that  one 
question  is  concerned,  that  may  be  all  right. 

Trial  Examiner  Gates:  I  presume  so  far  as  the 
objection  to  the  one  question  is  concerned,  Mr.  Rey¬ 
man  is  correct.  However,  I  am  interested  in  getting 
at  the  facts  here  and  if  devices  are  adopted  which 
Mr.  Reyman  used  this  morning  asking  on  what  the 
facts  or  conclusions  are  based.  I  have  no  objection, 
assuming  that  the  witness  is  testifying  as  to  the  acts 
that  he  knows  of  that  occurred  during  his  own  term  of 
office,  so  that  he  is  qualified  to  speak  on  it. 

Mr.  Reyman :  I  object  on  the  further  ground  that 
the  question  is  leading  and  the  Plan  speaks  for  itself. 

Trial  Examiner  Gates :  I  think  we  ought  to  know 
the  experience  under  the  Plan. 

221  Mr.  Reyman :  Let  him  ask  a  question.  He  has  asked 
for  a  conclusion. 

Mr.  Wallace:  I  am  going  to  make  the  suggestion 
that  I  hand  this  to  the  witness  and  let  him  read  it  as 
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his  own  testimony.  He  has  been  through  it.  Is  there 
any  objection  to  that? 

The  Witness :  I  will  say  95  per  cent  of  that  is  mine, 
that  happened  during  my  term. 

Mr.  Reyman:  Is  there  any  reason  why  ] tie  cannot 
testify  to  the  facts? 

Mr.  Wallace :  None  in  the  world.  I  was  trying  to 
expedite  it.  You  are  objecting  to  the  question.  I  am 
going  to  get  this  in  the  way  it  is  here. 

Trial  Examiner  Gates:  I  do  not  object  to  a  little 
bit  of  material  going  into  the  record,  perhaps  it  might 
be  subject  to  the  objection  by  Mr.  Reyman,  but  what 
I  am  interested  in  is  getting  what  the  experience  has 
been. 

i 

Mr.  Wallace :  That  is  what  we  are  trying  to  get  in. 

Trial  Examiner  Gates :  If  that  statement  gives  it, 
gives  it  on  a  factual  basis,  it  may  go  in,  jsubject  of 
course  to  being  accepted  and  given  such  weight  as 
the  various  facts  are  entitled  to. 

Mr.  Wallace:  That  is  all  we  are  attempting  to  do. 
This  is  a  statement  of  what  they  have  dbne  under 
this  Plan  since  this  man  has  been  on  the  Council.  He 
says  that  he  is  acquainted  with  95  per  cent  of  it  him¬ 
self.  He  can  put  it  in  narrative  form  and  jit  will  ex¬ 
pedite  it.  I  can  put  it  in  by  questions  and  get  every 
line  of  this  in  here.  It  is  a  question  of  hovj  you  want 
to  get  it. 

Mr.  Reyman :  In  the  first  place,  counsel)  started  to 
identify  this  document  by  asking  “You  reihember  we 
prepared  the  statement  the  other  night”,  j 

Now,  who  prepared  the  statement  beside^  Mr.  Pyle, 
Mr.  Roberts  and  Mr.  Wallace? 

I  have  had  statements  here  from  my  witnesses  and 
I  have  notes  taken  down,  but  they  are  in  ^uch  doubt¬ 
ful  form  that  I  would  never  expect  to  offer  them  as 
an  exhibit  at  a  hearing.  I  do  believe  that  I  am  en¬ 
titled  and  my  clients  are  entitled  to  the  rigfht  of  cross 
examination  on  any  such  statement  as  that  and  I  cer¬ 
tainly  do  object  to  it  strenuously. 
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Trial  Examiner  Gates :  I  think  you  are  entitled  to 
cross  examination.  Then  perhaps  it  would  be  more 
expeditious  to  stop  arguing  and  have  you  ask  a  specific 
question,  Mr.  Wallace. 

Mr.  Wallace:  I  think  so. 

Trial  Examiner  Gates:  Proceed. 

Q.  (By  Mr.  Wallace)  I  want  to  ask  you  if  in  your  opin¬ 
ion  the  Employees  Reprosentative  Plan  is  functioning  in  the 
plant  of  the  Huntington  Works  of  the  International  Nickel 
Company  as  a  means  of  collective  bargaining  with  the  man¬ 
agement? 

A.  I  think  it  is,  and  very  effectually. 

Q.  How  is  this  Plan  administered  at  the  present  time? 
What  is  the  Council  made  up  of? 

A.  The  Council  is  made  up  of  20  men  selected  from  the 
personnel  of  the  plant  and  from  the  different  departments. 

Q.  By  secret  ballot? 

A.  By  secret  ballot,  yes,  sir. 

Q.  The  firt  election  was  held  in  this  plant  in  1933  and 
you  had  an  election  how  frequently  since? 

A.  Every  year. 

Q.  When  was  the  last  election  after  October  14,  1935? 

A.  Yes. 

Q.  You  have  testified  I  believe  as  to  the  percentage  of 
qualified  voters  who  took  part  in  the  nomination  and  elec¬ 
tion.  What  is  your  practice  with  reference  to  your  Em¬ 
ployees  Council?  How  frequently  do  you  meet? 

A.  We  meet  once  every  month  according  to  the  amended 
plan  we  meet  the  first  Wednesday  of  each  month. 

Q.  When  was  that  amendment  adopted  if  you  remember? 

A.  Along  last  July  I  would  think. 

Q.  What  was  the  distinguishing  feature  of  that  amend¬ 
ment  as  to  the  company’s  representation  on  the  Council? 

A.  I  don’t  know  as  I  understand  the  question  quite. 

Q.  Before  the  amendment  the  company  named  or  had 
representation  on  the  Council,  is  that  right? 

A.  Yes. 
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Q.  And  since  that  time  it  has  had  none? 

A.  That’s  right. 

Q.  What  is  the  procedure  about  taking  matters  up  with 
the  company  by  your  council? 

A.  Well,  the  question  is  brought  up  after  bein^  properly 
talked  over  with  the  superintendent  or  anyone  in  charge  and 


if  satisfaction  is  not  derived,  provided  the  question  is  reason¬ 
able,  then  it  is  brought  to  the  Council  and  upon  vc^ice  of  the 
council  taken  to  the  management.  That  is  our  hsual  pro¬ 
cedure. 


Q.  In  other  words,  the  man  in  the  first  instance  has  the 
right  to  talk  to  the  superintendent. 

A.  Every  one  has  the  right.  He  is  supposed  to  do  that. 

Q.  And  if  he  does  not  get  satisfaction  then  it  is  brought 
to  you  or  your  council? 

A.  That  is  right. 

Q.  Then  your  council  takes  it  up  with  the  management? 

A.  That’s  right.  j 

Q.  What  has  been  the  practice?  Has  your  Council  been 
active  or  otherwise  since  you  have  been  on  it? 

A.  We  have  been  very  active. 

Q.  In  what  lines? 

A.  Well,  we  have  worked  on  grievances  of  m^ny  kinds, 
on  wage  schedules. 

Q.  Do  you  keep  a  record  of  your  meetings? 

A.  Absolutely,  yes,  sir. 

Q.  About  how  many  meetings  have  you  had  pince  Jan¬ 
uary  1st,  1935? 

A.  I  think  I  counted  it  and  we  had  21. 

Q.  What  was — what  has  been  the  fact  with  reference  to 
attendance  by  members  of  the  Council? 

A.  Practically  every  member  of  the  Council  is  present  at 
all  times.  I  would  say  around  90  per  cent  or  better  at  all 
meetings  since. 

Q.  What  would  you  say  as  to  the  independence  of  the 
Council?  Are  they  dominated  at  all - 

Mr.  Reyman :  I  object  to  that. 
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Mr.  Wallace:  Suppose  you  let  me  finish  my  ques¬ 
tion. 

Mr.  Reyman :  I  object.  He  is  asking  if  the  council 
is  dominated,  and  you  are  calling  for  a  conclusion. 

Trial  Examiner  Gates:  Let  him  finish  his  ques¬ 
tion. 

Q.  (By  Mr.  Wallace)  Do  not  jump  up  and  shake  your 
head  as  if  you  are  ascared  of  me.  I  am  asking  whether  they 
are  influenced  by  the  company  in  its  decision.  Do  you  feel 
free  to  act? 

A.  I  have  always  felt  perfectly  free.  I  have  never  been 
interfered  with  by  anyone. 

Q.  What  would  you  say  as  to  the  grievances  that  you 
have  presented  to  the  officials  of  the  company,  have  they 
had  any  consideration? 

226  A.  The  officials  of  the  company  have  always  been  very 
courteous  and  have  given  us  consideration  for  everything. 
They  considered  everything  that  has  been  brought  up  and 
have  settled  practically  everything  satisfactorily  . 

Q.  Which  one  of  the  departments  do  you  work  in,  Mr. 
Roberts?  j  A.  I  am  in  the  engineering  department,  Group  12. 

Q.  That  has  121  employees  and  voted  116  at  the  first 
election,  i  jStow,  the  last  election :  Do  you  recall  how  many 
voted?  Do  you  recall  how  many  voted  at  that  last  election? 

A.  Well,  slightly  more  than  that,  I  don’t  recall  just 
exactly. 

Q.  You  are  well  acquainted  in  the  department,  are  you? 

A.  I  know  practically  every  one  in  that  group. 

Q.  What  would  you  say  about  the  men  in  that  department 
being  satisfied  with  the  company’s  representative  plan,  rep¬ 
resented  by  the  Council  as  they  are,  the  Employees  Council? 

A.  Well,  there  are  different  views.  The  majority  of  them 
would  rather  go  along  as  we  are  now  with  the  Council.  There 
may  be  some,  and  there  are  some  of  course  that  do  not  want 
either. 

Q.  They  do  not  want  it? 

A.  Either  the  council  or  the  outside  union.  They  want 
to  be  independent. 


; 
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Q.  What  would  you  say  as  to  the  men  in  the  department 
desiring  to  be  represented  by  the  Square  Deal  Lodge  No.  40? 
How  would  they  feel  about  that? 

227  A.  I  don’t  know  but  one. 

Q.  One? 

”  A.  Yes. 

Q.  One  out  of  a  total  of  121? 

A.  Yes. 

Q.  Are  you  acquainted  with  any  of  the  other  depart¬ 
ments  besides  your  own? 

„  A.  Yes,  sir. 

Q.  Which  ones  now  do  you  know? 

A.  My  work  takes  me  around  the  plant  qui  te  a  good 
deal,  and  I  have  gotten  the  views,  not  intimately  to  know 
them,  but  I  speak  to  them  in  every  department. 

Q.  What  is  the  opinion  as  to  the  viewpoint  of  those  men 
being  represented  by  the  Employees  Council? 

^  A.  Well,  I  think  you  will  find  some  that  would  be  better 

able  to  speak  for  those  departments  than  I  am.  I  really 
could  not  speak  for  them. 

Q.  Did  you  make  up  any  summary  of  the  matters  that 
received  the  attention  of  your  Council  from  th^  beginning 
until  the  beginning  of  1935,  until  the  present  time? 

A.  I  did.  There  are  records  taken  from  the  records  of 

*  our  meetings. 

Q.  Can  you  get — can  you  give  it  from  menjiory  or  do 
vou  want  to  read  from  the  record? 

A.  I  much  prefer  to  read  that. 

r  22S  q.  All  right.  (Handing  document  to  the  witness) 

^  A.  You  just  want  me  to  read  what  happened  since  1 

was  chairman? 

Q.  Since  your  were  chairman. 

A.  All  right,  and  quit  when  anything  happened  after  I 
was  out. 

Q.  Anything  that  you  know  of,  tell  us  from  that  record. 

*  A.  Well,  I  have  a  summary  of  about  50  many  different 
matters  which  received  the  attention  of  the  full  Cbuncil  from 
the  beginning  of  1935  until  the  present  time. 
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Welfare  first:  The  Welfare  Committee  made  a  study  of 
the  Merchant  Mill  Change  House  requesting  the  manage¬ 
ment  to  install  a  new  change  house  with  bathing  and  similar 
facilities,  i  This  was  done  by  the  management  at  a  cost 
reported  to  be  approximately  $0,000. 

Before  this  time  the  Council  had  been  instrumental  in 
obtaining  change  houses  for  the  warehouse  and  yard  de¬ 
partments. 

2.  The  Council  has  dealt  with  athletic  facilities,  such  as 
bowling,  bhseball,  soft-ball  and  volley-ball. 

3.  Consideration  has  been  given  to  the  standardization  of 
the  fittings  on  air-lines  throughout  the  plant. 

4.  The  Council  suggested  to  the  Management  the  need 
for  additional  guard  rails  around  all  high  ladders  in  the 
plant.  These  were  promptly  installed. 

229  5.  The  erection  of  garages  for  the  use  by  employees  was 

considered  by  the  Council  and  the  management  and  decided 
against  because  of  lack  of  sufficient  interest  on  the  part  of 
the  men. 

6.  Installation  of  air  and  water  lines  at  the  parking  field 
was  proposed  to  the  management  and  carried  out. 

7.  The  Council  has  been  considering  several  plans  for 
providing  a  fund  to  take  care  of  sick  and  injured  employees. 
We  now  have  a  hospitalization  plan  from  which  many  have 
derived  benefit. 

8.  At  the  suggestion  of  the  Council  the  management 
promptly  improved  the  conditions  of  the  parking  ground  and 
walk  ways  between  different  parts  of  the  plant. 

9.  Improvements  relating  to  time  clocks  were  recom¬ 
mended  by  the  Council  and  accepted  by  the  management. 

10.  At  the  request  of  the  Counsel  the  adoption  of  day¬ 
light  saving  was  put  to  a  vote  of  all  the  men  in  the  plant, 
the  Management  abiding  by  the  results. 
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11.  Arrangements  were  made  with  the  Management  for 

free  admission  of  employees  and  their  families  tp  baseball 
games.  j 

12.  The  improvement  of  the  floor  levels  around  certain 

of  the  rolling  mills  was  taken  up  with  the  management.  This 
was  corrected  at  once.  j 

13.  The  Management  was  requested  to  coveij  the  steel 
storage  racks  used  by  the  Hammer  Shop  employees.  This 
request  was  granted. 

14.  The  matter  of  cooler  drinking  water  supjply  in  the 
Merchant  Mill  and  Machine  Shop  was  presented  tb  the  Man¬ 
agement  and  adjusted  satisfactorily. 

15.  Consideration  was  given  to  a  field  day  for  employees 
and  their  families. 

■  I 

16.  The  effect  on  employees  of  the  loss  of  about  70  per 
cent  of  our  sheet  business  to  other  white  metals  was  con¬ 
sidered  with  the  Management.  The  222  employees  are  still 

i 

retained. 

17.  Consideration  was  given  to  allowing  moije  than  one 
representative  on  the  Council  for  the  larger  voting  groups, 
such  as  the  Calcining  and  Refining,  Mechanical,  Electrical, 
Chipping  and  Hammer  Departments  and  the  Sheet  Mill. 

IS.  A  new  walk  was  recommended  to  the  Management  to 
be  placed  along  the  side  of  the  Machine  Shop.  This  was 
done. 

19.  A  complaint  was  received  and  investigated  and  found 
not  to  be  warranted  that  due  to  the  partiality  of  superin¬ 
tendents  that  while  some  men  were  getting  a  full  40  hour  a 
week  others  were  reeciving  less. 

Mr.  Wallace:  Did  you  give  that  right  $  Was  that 
a  complaint  from  some  employee? 

A.  I  don’t  recall  now  from  memory  or  from  the  record, 
who  brought  that  complaint  in,  who  it  was.  We  {Investigated 
the  complaints  in  every  practical  way. 
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Q.  (By  Mr.  Wallace)  What  did  you  say  the  disposition 
was? 

231  A.  Beg  pardon? 

Q.  What  was  the  dispositon  of  that  complaint? 

A.  There  was  no  ground  for  the  complaint. 

Trial  Examiner  Gates :  You  sav  it  was  unfounded, 

that  is  the  word  you  used? 

«/ 

The  Witness:  Yes.  (Continuing). 

20.  Changes  in  the  by-laws  of  the  Employees  Representa¬ 
tion  Plan  were  considered  by  the  Council,  resulting  in  the 
amendment  of  the  plan  to  eliminate  the  appointment  of  any 
representatives  by  the  Management  and  to  provide  for  pro¬ 
portionate  representation  of  the  different  departments  on 
the  Council. 

21.  The  matter  of  the  permanent  discharge  of  a  Sheet 
Mill  employee  was  investigated  by  the  Grievance  Committee. 
The  Council  upheld  the  superintendent’s  authority  but  re¬ 
commended  the  reinstatement  of  the  employee  in  view  of  his 
many  years  of  faithful  service,  resulting  in  the  employee’s 
apologizing  to  the  superintendent  and  being  reinstated. 

22.  At  the  request  of  the  Council  the  Management  im¬ 
proved  the  roadway  east  of  the  main  gate  of  the  plant. 

23.  Arrangements  were  made  so  that  superintendents 
would  give  ball  players  on  the  team  ample  time  to  reach 
the  games. 

24.  Consideration  was  given  to  placing  air  connections 
in  each  machine  in  the  Machine  Shop  so  that  air  hoses  would 
not  extend  from  one  machine  to  another. 

232  25.  At  the  request  of  the  Council  doors  were  installed  at 
the  rear  of  the  Steel  Shop  improving  the  ventilation. 

26.  As  a  result  of  a  complaint  that  work  in  the  Polishing 
Department  was  not  being  distributed  evenly,  a  committee 
was  appointed  which  made  a  full  investigation,  checking  the 
pay  rolls  of  different  departments  to  see  how  the  work  had 
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in  fact  been  distributed,  and  reported  that  the  Complaints 
were  without  merit. 

27.  The  Management  was  asked  for  vacation!  with  pay. 
The  Management  has  indicated  that  as  yet  it  is  nj)t  ready  to 
grant  this  request.  j 

2S.  The  Management  was  asked  to  put  in  a  window  near 
the  Warehouse  Sheet  Mill  scales.  This  was  considered  with 
the  Council  and  decided  against  in  view  of  the  Expense  in¬ 
volved  and  the  fact  that  only  two  employees  would  be 
affected.  I 

29.  The  Council  considered  with  the  Management  the 
complaint  that  certain  annealing  furnace  employees  living 
at  long  distances  from  the  plant  had  been  called  to  work  on 
some  occasions  for  onlv  a  few  hours.  Due  to  break-downs 
and  other  causes  this  cannot  be  avoided.  However  the  men 
are  given  some  kind  of  work  for  at  least  two  hoi^rs. 

30.  The  Council  considered  with  the  Management  a  pro¬ 
posal  to  distribute  pay  checks  in  advance  of  the  |  usual  time. 

31.  The  Council  conducted  the  elections  for  Council  mem¬ 
bers  held  in  October  1935. 

32.  The  Management  was  requested  to  install  a  parti¬ 
tion  in  the  Machine  Shop  so  as  to  reduce  the  draft.  The  re¬ 
quest  was  complied  with  by  the  Management,  j  A  heating 
system  was  also  installed. 

•  | 

33.  The  matter  of  Sheet  Mill  men  refusing  to  work  in  the 

yards  during  rain  and  other  men  being  require^  to  do  this 
work  was  considered,  and  recommendations  ipade  to  the 
Management  that  wherever  possible  inside  wofk  be  found 
for  these  men. 

34.  Committees  were  appointed  by  the  Council  to  devote 
their  attention  to  various  different  matters  affecting  em¬ 
ployees  in  the  plant,  including  Advisory  and  Finance,  Wel¬ 
fare,  Grievance,  Athletic  and  Social,  and  Safety  Committees. 
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35.  An  investigation  was  made  of  the  dust  emanating 
from  the  grinding  wheels  in  the  Chipping  Shop.  Plans  are 
being  made  to  correct  this  condition. 

36.  The  washing  facilities  available  for  the  painters  was 
taken  up  with  the  Management  and  arrangements  were  made 
to  allow  the  painters  to  use  the  new  change  house. 

37.  The  Management  was  asked  for  a  horizontal  increase 
in  wages  of  15  per  cent  for  all  men,  which  was  rejected  by 
the  Management. 

Q.  (By  Mr.  Wallace.)  When  was  that? 

A.  I  think  that  was  March,  a  year  ago.  (Continuing) 

3S.  As  an  alternative  the  Management  was  asked  to  put 
234  into  effect  a  net  profit  plan,  which  was  also  rejected. 

39.  The  Management  made  a  counter  offer  of  guarantee¬ 
ing  to  pay  each  man  for  at  least  four  days  work  per  week 
even  though  there  might  not  be  that  much  work  available 
for  him.  This  was  considered  bv  the  Council  after  the  senti- 
ment  of  the  men  in  the  various  departments  was  obtained, 
and  rejected  by  a  vote  of  13  to  11. 

40.  The  possibility  of  increasing  the  earnings  of  the  men 
by  the  Management  discharging  a  substantial  number  of 
men  not  actually  needed  in  the  plant  was  discussed  by  the 
Council. 

41.  After  further  negotiations  with  the  Management  the 
Council  bn  November  30,  1935  obtained  a  5  per  cent  wage 
increase  for  all  hourly  men  in  the  plant. 

Now,  that  had  been  worked  on  for  practically  one  year, 
certainly  over  six  months.  I  don’t  know  just  exactly  but  I 
think  the  early  part  of  March.  Of  course  we  heard  about  it 
before  that,  but  that  was  the  first  time. 

Q.  What  increase  was  that? 

A.  5  per  cent. 

Q.  How  much? 

A.  5  per  cent. 

'  Mr.  Reyman :  I  cannot  hear  you.  I  am  sorry. 
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The  Witness:  Do  you  want  me  to  read  it  over 


235 


236 


again? 


Mr.  Reyman:  That  is  the  wage  increajse? 

The  Witness :  After  further  negotiations  with  the 
management  the  council  on  November  3(j),  1935  ob¬ 
tained  a  5  per  cent  wage  increase  for  all  hourly  men 
in  the  plant.  j 

42.  In  its  negotiations  with  the  Management  the  Council 
requested  that  the  plant  be  shifted  from  the  40  to  the  4S  hour 
week  basis  to  the  extent  of  the  available  work.  This  request 
was  likewise  recently  granted  by  the  Management. 

43.  The  Grievance  Committee  took  up  with  the  various 
superintendents  a  recommendation  that  all  employees  be 
given  equal  rights  to  promotion  before  new  employees  are 
engaged.  This  has  always  been  the  policy  of  the  company. 

44.  A  special  committee  was  appointed  to  investigate  the 

inspectors’  wage  rates  and  conferred  with  the  plant  man¬ 
ager,  resulting  in  upward  wage  adjustments  for  several  of 
these  inspectors :  i 


45.  The  Safety  Committee  made  recommendations  re¬ 
garding  the  condition  of  the  hot  bed  at  the  1  Merchant 
Mill,  which  was  acted  upon  by  the  Management.! 

46.  A  grievance  on  behalf  of  a  discharged  employee  of 

the  Polishing  Department  is  now  under  consideration  be¬ 
tween  the  Council  and  the  Management.  Tljis  employee 
admits  his  discharge  was  just  and  his  representative  agrees 
that  he  deserved  to  be  discharged.  Under  the  circumstances 
the  Council  is  in  accord  with  Management  tl^at  reinstate¬ 
ment  is  unwarranted.  j 

47.  The  cooling  pit  for  blooms  along  the  ^outh  side  of 
the  Hammer  Shop  has  been  in  service  for  year^  and  with  no 
complaint.  The  cooling  is  accomplished  by  a  water  spray. 
Due  to  the  severity  of  the  past  winter  steam  frpm  the  spray 
caused  ice  formations  on  the  ladder  to  the  clrane  runway 
causing  a  dangerous  condition.  The  matter  ^as  taken  up 
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35.  An  investigation  was  made  of  tlie  dust  emanating 
from  the  grinding  wheels  in  the  Chipping  Shop.  Plans  are 
being  made  to  correct  this  condition. 

36.  The  washing  facilities  available  for  the  painters  was 
taken  up  with  the  Management  and  arrangements  were  made 
to  allow  the  painters  to  use  the  new  change  house. 

37.  The  Management  was  asked  for  a  horizontal  increase 
in  wages  iof  15  per  cent  for  all  men,  which  was  rejected  by 
the  Management. 

Q.  (By  Mr.  Wallace.)  When  was  that? 

A.  I  think  that  was  March,  a  year  ago.  (Continuing) 

38.  As  an  alternative  the  Management  was  asked  to  put- 
234  into  effect  a  net  profit  plan,  which  was  also  rejected. 

39.  The  Management  made  a  counter  offer  of  guarantee¬ 
ing  to  pay  each  man  for  at  least  four  days  work  per  week 
even  though  there  might  not  be  that  much  work  available 
for  him.  This  was  considered  bv  the  Council  after  the  senti- 
ment  of  the  men  in  the  various  departments  was  obtained, 
and  rejected  by  a  vote  of  13  to  11. 

40.  The  possibility  of  increasing  the  earnings  of  the  men 
by  the  Management  discharging  a  substantial  number  of 
men  not  actually  needed  in  the  plant  was  discussed  by  the 
Council. 

41.  After  further  negotiations  with  the  Management  the 
Council  bn  November  30,  1935  obtained  a  5  per  cent  wage 
increase  for  all  hourly  men  in  the  plant. 

Now,  that  had  been  worked  on  for  practically  one  year, 
certainly  over  six  months.  I  don’t  know  just  exactly  but  I 
think  the  early  part  of  March.  Of  course  we  heard  about  it 
before  that,  but  that  was  the  first  time. 

Q.  What  increase  was  that? 

A.  5  per  cent. 

Q.  How  much? 

A.  5  per  cent. 

1  Mr.  Reyman :  I  cannot  hear  you.  I  am  sorry. 
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The  Witness:  Do  you  want  me  to  r^ad  it  over 
again? 

Mr.  Reyman:  That  is  the  wage  increase? 

The  Witness:  After  further  negotiations  with  the 
management  the  council  on  November  3(|),  1935  ob¬ 
tained  a  5  per  cent  wage  increase  for  all  hourly  men 
in  the  plant. 


42.  In  its  negotiations  with  the  Management  the  Council 
requested  that  the  plant  be  shifted  from  the  40  to  jthe  4S  hour 
week  basis  to  the  extent  of  the  available  work.  This  request 
was  likewise  recently  granted  by  the  Management. 

43.  The  Grievance  Committee  took  up  with  jthe  various 
superintendents  a  recommendation  that  all  employees  be 
given  equal  rights  to  promotion  before  new  employees  are 
engaged.  This  has  always  been  the  policy  of  the  company. 

44.  A  special  committee  was  appointed  to  investigate  the 

inspectors’  wage  rates  and  conferred  with  the  plant  man¬ 
ager,  resulting  in  upward  wage  adjustments  for  several  of 
these  inspectors :  i 

I 

45.  The  Safety  Committee  made  recommendations  re¬ 
garding  the  condition  of  the  hot  bed  at  the  14"  Merchant 
Mill,  which  was  acted  upon  by  the  Management.! 

46.  A  grievance  on  behalf  of  a  discharged  j  employee  of 
the  Polishing  Department  is  now  under  consideration  be¬ 
tween  the  Council  and  the  Management.  Tljis  employee 
admits  his  discharge  was  just  and  his  representative  agrees 
that  he  deserved  to  be  discharged.  Under  the  circumstances 
the  Council  is  in  accord  with  Management  that  reinstate¬ 
ment  is  unwarranted. 

47.  The  cooling  pit  for  blooms  along  the  south  side  of 
the  Hammer  Shop  has  been  in  service  for  years  and  with  no 
complaint.  The  cooling  is  accomplished  by  a  water  spray. 
Due  to  the  severity  of  the  past  winter  steam  frpm  the  spray 
caused  ice  formations  on  the  ladder  to  the  crane  runway 
causing  a  dangerous  condition.  The  matter  tyas  taken  up 
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through  the  Safety  Committee  with  the  Superintendent  and 
the  Management.  After  due  consideration  we  are  assured 
of  a  correction  of  this  condition. 

48.  A  question  involving  a  washroom  for  Calciner  em¬ 
ployees  was  brought  before  the  Council  at  its  last  meeting 
April  1,  1936.  Although  cramped  for  space  in  this  depart¬ 
ment  we  are  sure  this  problem  will  be  given  the  attention 
merited. 

Q.  (By  Mr.  Wallace.)  I  will  ask  you  if  you  know  what 
is  the  relationship  between  the  employees  and  the  manage¬ 
ment  of  the  International  Nickel  Company  at  the  Hunting- 
ton  plant? 

A.  It  has  always  been  most  cordial.  The  management  of 
the  Huntington  plant  is  willing  to  receive  an  individual  or 
a  committee  and  will  X  am  sure,  give  them  all  the  service  and 
all  the  consideration  that  they  deserve. 

Q.  I  will  ask  vou  if  von  know  of  anv  bitterness  between 

«/  %j 

any  groups  of  employees  in  that  plant  on  account  of  this 
claim  of  Square  Deal  Lodge  No.  40  of  the  right  to  be  the  one 
party,  exclusive  bargaining  agent  for  the  plant? 

A.  I  don’t  know  of  anv  bitterness,  but  I  do  know  a  few 
of  the  members,  possibly  one  when  they  see  me  coming  turn 
their  backs,  if  thev  see  me,  but  when  they  meet  me  face  to 
237  face  they  speak  to  me  very  nicely.  If  they  see  me  coming  first 
they  may  turn  their  back  and  not  say  anything.  So  far  as 
bitterness  is  concerned  I  found  none. 

Q.  Any  more  argument  over  those  than  any  general  elec¬ 
tion  in  the  city? 

A.  No,  I  think  more  arguments  over  a  ping-pong  game  than 
we  have  about  that. 

Q.  What  would  you  say  as  to  the  condition  of  the  plant, 
how  is  it  kept  up  and  run? 

A.  I  think  it  is  a  model  of  good  housekeeping.  It  is  clean, 
sanitary  and  kept  in  good  shape. 

Q.  What  is  the  attitude  of  the  company  generally  towards 
its  employees  from  time  to  time?  Do  they  give  any  special 
consideration  not  used  in  other  plants,  in  the  way  of  loans 
and  so  forth? 


INTERNATL.  NICKEL  CO.  VS.  SQUARE  DEAL  LODGE,  ET  AL.  161 


A.  Well,  I  don’t  know  what  they  do  in  other  giants,  but 
I  do  know  here  that  the  employees,  many  hundreds  have  ob¬ 
tained  loans  without  security  or  collateral  and  of  cgurse  they 
are  repaid  so  much  per  month,  any  way  the  employee  sees  his 
way  clear. 

Q.  What  if  any  arrangement  is  made  to  have  j  insurance 
for  employees? 

A.  We  have  group  insurance  which  is  very  cheap.  It  is 
paid  for  by  the  employees  but  in  a  majority  of  cases  I  do  not 
think  the  employee  himself  could  get  it  and  certainly  not  at 
23S  the  low  rate  which  is  obtained. 

Q.  What  plan  if  any  does  Huntington  have  for  the  re¬ 
tirement  or  pension  system  for  its  employees? 

A.  That  is  a  plan  which  was  set  up  and  is  paid  for  by  the 
International  Nickel  Company  themselves.  The;  employee 
pays  nothing  into  it  at  all.  It  is  a  system  for  retirement  and 
is  based  on  the  number  of  years  of  service  and  the  salary  or 
wage  he  gets  during  the  time. 

Mr.  Reyman  :  Is  the  purpose  of  the  present  line  of 
inquiry  to  show  the  Employees  Representation  Plan  is 
responsible  for  insurance  and  retirement  fund  and  so 
►  on? 

Mr.  Wallace:  I  do  not  know  as  I  want  to  go  into 
the  reason  for  that. 

Mr.  Reyman:  I  object  to  that  as  immaterial  and 
not  germane  to  the  issue  in  any  sense. 

Mr.  Wallace:  He  undertook  to  show  to  the  court 
the  dissatisfaction  among  our  people  there  and  the  bit¬ 
terness.  We  undertake  to  show  the  other  side  of  the 
picture. 

Trial  Examiner  Gates:  Do  you  make  any  motion? 

Mr.  Reyman :  I  object  to  this  line  of  testimony. 

Trial  Examiner  Gates:  Well,  objection  overruled. 
You  must  raise  an  objection  to  the  specific  question. 

Mr.  Reyman :  I  do  object  to  the  last  question  hav¬ 
ing  to  do  with  the  retirement  system.  I  did  object  I 
believe. 

Trial  Examiner  Gates:  You  are  moviiig  to  strike. 

239  The  motion  is  denied. 
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Q.  (By  Mr.  Wallace)  Well,  now,  is  that  system  that 
yon  have1  just  been  talking  of,  does  the  employees  get  the 
benefit  in  case  of  death,  does  the  family  get  a  benefit? 

A.  The  beneficiary  gets  the  death  benefit,  the  equivalent 
of  what  is  coming  to  the  employee. 

Q.  What  has  been  the  attitude  of  the  company  towards 
employees  since  the  depression  began  in  1929  or  '30? 

A.  The  company  has  retained  all  during  the  depression 
several  hundred  employees  that  they  did  not  need. 

Q.  Several  hundred  employees  that  they  did  not  need? 
A.  Right. 

Q.  (By  Mr.  Reyman)  How  do  you  know  that? 

A.  Several  hundred  have  come  under - 

Q.  How  do  you  know  that? 

A.  I  know  that  thev  were  not  working  one  or  two  da  vs 
a  week. 

Q.  How  do  you  know? 

A.  I  work  there. 

Q.  Did  anvone  tell  vou? 

«/  v 

A.  I  work  there. 

Q.  Any  officials  of  the  company? 

A.  I  work  there. 

Q.  I  know  vou  work  there,  but  how  do  vou  know? 

A.  I  can  see. 

Mr.  Wallace:  We  object  to  that  badgering  of  the 
witness,  it  is  entirely  improper.  If  he  wants  on  cross 
examination,  that  is  his  right,  but  he  has  no  right  to 
bust  in  in  order  to  know  that.  How  do  vou  know 
the  sun  shines?  Did  you  see  it? 

Trial  Examiner  Gates :  Motion  to  strike  is  denied. 

Q.  (By  Mr.  Wallace)  I  will  ask  you  to  indicate  or  tell 
the  Examiner  what  your  opinion  is,  what  is  best  for  you 
as  an  employee  and  for  the  employees  generally  in  that 
plant,  to  be  represented  by  this  Employees  Council  as  a 
bargaining  agency  rather  than  the  outside  union? 

Mr.  Reyman :  I - 

!  Trial  Examiner  Gates:  Just  a  minute. 
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Mr.  Reyman :  I  object  to  that  question  £s  it  goes 
to  employees  generally,  and  he  is  not  qualified  to 
speak  for  all  of  them. 

Mr.  Wallace :  I  qualified  it  by  asking  h}s  opinion 
individually  and  his  opinion  of  the  employees.  That 
seemed  somewhat  of  opinion  evidence. 

Trial  Examiner  Gates:  The  witness  majy  answer. 

The  Witness:  I  can’t  say.  I  cannot  sep  that  we 
have  anything  to  gain  by  having  an  organization  of 
the  Steel  Industry  running  the  plant  of  a  nickel  com¬ 
pany.  They  are  outside  fellows;  this  may  work  in  a 
plant,  but  they  are  the  controlling  head  and  I  cer¬ 
tainly  do  not  see  what  we  have  to  gain  by  such  an 
election.  That  would  even  everything  up.  Such  a 
thing  I  cannot  see. 

Mr.  Reyman :  I  object  to  the  answer  ana  ask  that 
the  answer  be  stricken  because  it  is  not  Responsive 
to  the  question  which  was  asked  and  to  which  I  think 
I  objected. 

Trial  Examiner  Gates :  It  may  not  be  Responsive 
or  relevant  to  the  issues.  Motion  denied. 

Q.  (By  Mr.  Wallace)  As  president  of  the  Employees 

Representative  Council,  did  you - do  you  havp  in  your 

possession  the  original  of  the  petition  filed  witlji  it  under 
date  of  February  1,  1934?  Did  you  have  the  qriginal  of 
that  petition?  (Handing  document  to  the  witness). 

The  Witness:  I  think  possibly  Mr.  Porter  may 
have  the  original  of  this  petition.  It  musi  be  in  his 
records. 


Q.  I  will  see.  Mr.  Porter  do  you  know  wheR 
inal  of  this  particular  petition  is? 


e  the  orig- 


Mr.  Porter:  I  believe  I  have  that  original  peti¬ 
tion  in  the  file. 

Trial  Examiner  Gates :  Could  you  get  it  without 
much  trouble? 

Mr.  Wallace:  Will  you  go  to  the  plant  and  bring 
it  back  here?  While  we  are  waiting  fdr  that  we 
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would  like  to  introduce  the  copy  and  we  will  supply 
the  original  as  soon  as  it  comes  back. 

Mr.  Reyman:  What  is  it?  It  may  not  be  neces¬ 
sary  to  go  to  the  plant. 

242  1  Mr.  Wallace :  This  is  a  petition  filed  and  we  want 
to  introduce  it. 

Mr.  Reyman :  I  guess  we  will  have  to  have  the 
original,  Mr.  Wallace. 

!  Mr.  Wallace:  Mr.  Porter,  will  you  get  the  origi¬ 
nal?  Mr.  Examiner,  may  we  proceed  with  the  copy 
with  the  understanding - 

Mr.  Reyman :  It  will  be  coming  and  there  is  plenty 
of  time.  You  will  see. 

Mr.  Wallace :  For  the  time,  that  will  be  all  I  want 
to  ask  until  we  get  the  other  paper  here. 

I  If  you  want  to  proceed  with  the  cross  examination 
maybe  you  can  go  ahead  now. 

Trial  Examiner  Gates:  How  does  the  presence  of 
the  original  document  affect  the  examination? 

Mr.  Wallace:  I  want  to  introduce  the  document  in 
evidence  and  I  have  only  a  copy  that  cannot  be  intro¬ 
duced.  I  do  not  want  to  start  until  I  can  get  it  in 
and  examine  him  about  the  original  document.  Some 
of  these  gentlemen  here,  counting  the  signatures  on 
it, — we  want  the  original  paper  here. 

Trial  Examiner  Gates:  You  may  proceed,  Mr. 
Reyman. 

Mr.  Reyman :  How  long  is  this  going  to  be,  Mr. 
Examiner. 

Trial  Examiner  Gates:  Well,  that  is  one  question 
I  had  in  mv  mind. 

243  (There  was  a  discussion  off  the  record.) 

Trial  Examiner  Gates :  It  has  been  agreed  that  we 
may  proceed  with  a  copy  of  this  and  when  the  origi¬ 
nal  is  brought  we  will  give  it  to  you. 

Mr.  Wallace:  Very  well. 
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Q.  (By  Mr.  Wallace)  Mr.  Roberts,  as  a  member  of  the 
Council  do  you  have  access  to  the  Council  records  for  the 
year  1934? 

A.  Yes,  sir.  Anyone  is  privileged  to  see  those  Records  at 
any  time. 

Q.  I  hand  you  a  paper  and  ask  you  if  this  is  a  copy  of 
the  paper  that  you  found  in  the  records  of  the  Employees 
Council  for  the  year  1934?  j 

A.  It  is.  j 

Q.  Do  you  know  where  the  original  paper  is? 


A.  The  original  paper  is  still  in  the  file,  I  think. 

Q.  In  the  file.  This  you  think  and  believe  is  a|  true  copy 
of  it? 

A.  It  is. 

Mr.  Wallace:  We  want  to  offer  this  paper  in  evi¬ 
dence  with  the  understanding  that  we  have  sent  for 
the  original.  If  we  do  not  have  the  original,  we  will 
make  further  proof. 

Trial  Examiner  Gates:  Admitted  on  that  basis. 

Mr.  Wallace:  I  would  like  to  have  tfiat  written 
out  in  full  in  there.  It  is  a  paper  I  ha|ve  marked 
Respondent’s  exhibit - 

Trial  Examiner  Gates :  It  is  not  customary  to  have 
an  exhibit  written  into  the  transcript. 

Mr.  Wallace:  I  thought  this  was  of  enough  im¬ 
portance  to  justify  that  and  that  is  why  I  asked  that. 
Any  objection?  We  want  to  have  it.  It  i^  an  exhibit 
and  appears  to  be  a  petition  which  reads :  j 

We,  the  employees  of  the  Sheet  Department  of  The 
International  Nickel  Company,  are  forced  by  circum¬ 
stances  to  submit  a  petition  of  the  employees  to  your 
careful  and  serious  consideration.” 

Then  there  are  five  statements  that  toU°w  and 
following  that: 

“We  respectfully  request  action  on  tt^is  matter.” 

I  notice  the  third  name  from  the  tojj>  is  “E.  F. 
McGovern.”  Is  that  the  same  Mr.  E.  F.  McGovern 
who  testified? 

The  Witness:  So  far  as  I  know. 
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Q.  (By  Mr.  Wallace)  And  then  another  further  down, 
the  name  Chris  Colegrove.  Is  that  the  witness  who  testified 
here? 

A.  I  think  so,  yes,  sir. 

Q.  Now,  then,  I  ask  you  if  that  is  the  same  Mr.  Colegrove 
that  was  a  member  of  this  council? 

A.  Not  that  I  know  of. 

Q.  Then  the  next  name  is  J.  Cremeans.  Who  is  he,  under 
Colegrove? 

A.  He  is  a  worker  in  the  Sheet  Mill. 

(The  document  referred  to  was  received  in  evi¬ 
dence  and  marked  Respondents  Exhibit  No.  30, 
Witness  Roberts.) 

i  Mr.  Wallace:  That  is  all.  You  mav  take  him,  Mr. 
Reyman. 

I  think  there  is  one  thing  that  I  may  have  omitted, 
but  I  want  to  be  sure  of  it. 

Mr.  McGovern  in  his  testimony  made  a  statement 
that  the  rival  unions  in  that  plant  had  stirred  up  dis¬ 
content  and  hardship  and  he  indicated  that  some  of 
the  members  of  the  Employees  Council  had  increases 
in  wages. 

Do  you  know  anything  about  that? 

The  Witness :  No,  I  do  not. 

Q.  (By  Mr.  Wallace.)  Did  you  ever  hear  that  stated 
before? 

A.  No,  sir.  I  never  heard  it  until  this  afternoon. 

Mr.  Wallace :  That  is  al. 

Cross  Examination. 

Q.  (By  Mr.  Reyman.)  Do  you  receive  any  pay  for  serv¬ 
ing  on  the  Employees  Council? 

A.  No,  sir. 

Q.  When  did  you  meet  with  the  management,  during  the 
working  day  or  outside  of  the  working  hours? 


* 

i. 


bur  meetings. 
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A.  Oh,  both.  I  mean  that  I  have  stayed  overtime,  if  that 
is  what  you  mean.  I  am  on  salary. 

Q.  When  do  you  recall  meeting  with  them? 

A.  During  the  working  day. 

246  Q*  And  how  would  you  and  your  committee,  you  and 
your  council  I  should  say,  meet? 

A.  Well,  the  management  has  never  seen  t^ie  Council  as 
a  whole  except  when  we  invited  them  to  one  of 

Q.  And  who  did  they  usually  see? 

A.  They  usually  see  the  chairman  or  some  I  times  a  com¬ 
mittee  of  two  or  three.  [ 

Q.  Under  your  Employees  Representation  plan  do  you 
hold  general  meetings  of  employees? 

A.  General  meetings. 

Q.  General  meetings  of  employees,  mass  meetings? 

A.  No.  I 

Q.  Well,  if  I  understand  the  Plan  correctli,  it  functions 
something  like  this:  There  are  representatives  elected  from 
each  department  who  comprise  the  council,  and  a  committee 
is  selected  from  the  Council  to  deal  with  the  nianagement,  is 
that  correct  ? 

A.  Well,  there  are  live  standing  committees  and  it  may 
be  the  Welfare  Committee;  it  may  be  the  Safety  Committee, 
or  it  may  be  the  Advisory  Committee  and  it  may  be  a  special 
committee  to  go  and  see  the  management. 

Q.  Your  Plan  provides  for  an  Employees  Council  and  it 
may  create  such  committees  of  its  own  memjbers  as  seems 
necessary  for  the  efficient  conduct  of  business  and  so  on. 

A.  Right.  | 

247  Q.  Necessarily  when  it  creates  a  committee  they  must  be 
employees  of  the  International  Nickel  Company,  is  that  true? 

A.  Right. 

Q.  At  the  meeting  at  which  the  Plan  introduced  into  evi¬ 
dence  as  Representatives  Exhibit  11,  was  amended,  I  under¬ 
stood  you  to  say  this  is  a  meeting  of  the  Counc 

A.  Yes. 

Q.  Were  these  amendments  subsequently  approved  by  the 
management? 


il? 
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A.  The  management,  did  not  have  anything  to  do  with  it. 
We  had  a  special  meeting.  I  will  tell  you,  just  a  minute,  Mr. 
Reyman.  We  had  a  special  meeting  on  the  second  of  July, 
I  think,  1935,  and  of  course  the  Wagner  Bill  had  already  be¬ 
come — the  Wagner  Bill  had  already  begun  to  show  its  influ¬ 
ence,  I  ni&an  in  the  company  representatives,  the  appointed 
representatives  which  we  had  to  start  with  and  so  we  had  a 
committee  and  called  on  the  management  and  expressed  our 
opinion  and  suggested  tiiat  they  withdraw  their  appointment 
and  let  the  Council  function  on  its  elected  members. 

That  committee  called  on  Mr.  Slioffstall  and  he  appeared 
the  next  day  with  typewritten  amendments  as  shown,  just 
what  the  Council  requested. 

Q.  Subsequent  to  that  time  the  Council  met  and  approved 
*  the  amendments,  is  that  so? 

A.  They  approved  it  on  the  3rd,  ratified — they  ratified  it 
248  at  the  next  regular  meeting  on  the  7th  of  August. 

Q.  When  was  the  plan  as  amended  submitted  to  the 
employees  for  a  vote  on  its  rejection  or  adoption? 

A.  Typed  copies  were  obtained  and  as  soon  as  we  could 
get  it  lined  up.  Those  copies  were  put  up  on  the  bulletin 
board  and  a  sentiment  was  taken  by  the  representatives. 

Q.  What  was  taken? 

A.  The  sentiment  of  the  plant, - 1  don’t  think  there 

were  many  that  objected  to  the  revised  plan.  In  fact,  they 
all  thought  it  would  be  a  help. 

Q.  How  many  representatives  went  through  the  depart¬ 
ment  taking  the  sentiment  of  members  in  the  department, 
employees  in  the  department? 

A.  At  that  time  they  were  in  each  department. 

Q.  They  all  went  through  each  department.  Do  I  under¬ 
stand  you  to  say,  asking  each  and  every  one  of  the  employees 
whether  they  approved  of  these  amendments? 

A.  Well,  I  didn’t  go  around  with  them,  but  that  is  my 
understanding  that  they  did  that. 

Q.  That  is  your  understanding.  Did  you  say  these  were 
posted  on  the  bulletin  boards? 


► 

ik 
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A.  A  copy,  as  soon  as  we  got  the  notice  out|  they  were 
put  out  in  a  little  book  and  typewritten  copies  of  that  are 
entered. 

Q.  Is  there  any  election  contemplated  by  the  Council 

249  now  to  submit  this  amended  plan  to  the  employees  for  a 
vote,  a  formal  vote  on  whether  they  shall  adopt  jit  or  reject 
it? 

A.  The  Council  adopted  it. 

Q.  The  Council  is  functioning  under  this  (>ld  plan, — 
was  it,  when  it  adopted  it? 

A.  No,  in  a  way  you  might  say  they  were. 

Q.  What  was  the  election  prior  to  August,  j  to  October 
1935  for  representatives  under  this  Plan?  Whep  was  it? 

A.  When  was  the  election? 

Q.  There  was  an  election  prior  to  October  1935. 

A.  October  1934. 

Q.  So  that  the  representatives  who  served  under  this 
Plan  without  amendment  after  it  was  amended  kept  right 
on  serving  up  to  October  1935,  is  that  true? 

A.  The  12  elected  members. 

Q.  The  12  elected  members? 

A.  At  that  time  we  had  two  representative^ 
department. 

Q.  Yes.  That  would  be  out  after  July. 

A.  The  12  appointed  members  dropped  outf 

Q.  They  dropped  out  after  July. 

A.  The  12  appointed  members  dropped  out  jimmediately 
upon  adoption  of  this  revised  plan. 

Q.  In  the  election  of  October  1935  was  th^re  any  vote 
on  the  acceptance  or  rejection  of  this  plan? 

250  A.  It  wasn't  necessary. 

Q.  Well,  was  there  or  was  there  not? 

A.  No. 

Q.  Has  there  ever  been  such  a  vote  taken? 

A.  No,  not  on  the  revision. 

Q.  Section  3  says  there  shall  be  no  dues  payable  by  em¬ 
ployees.  Is  that  present  provision  of  the  employees  plan, 
that  it  has  no  source  of  income? 


s  from  each 


170  INTERN ATL.  NICKEL  CO.  VS.  SQUARE  DEAL  LODGE,  ET  AL. 

A.  No. 

Q.  Has  it  any  expenses  to  meet? 

A.  No. 

Q.  Who  will  print  the  ballots,  do  you  suppose,  at  the 
next  election? 

A.  Well,  I  don’t  know. 

Q.  Who  printed  them  for  the  elections  of  October  1935? 

A.  I  think  they  were  printed  in  the  office. 

Q.  Who  furnished  the  voting  booths  at  the  election  in 
October  of  1935? 

A.  They  were  the  same  ones  we  used  in  1933. 

Q.  The  same  ones  built  in  the  carpenter  shop? 

A.  Yes. 

Q.  Are  they  kept  in  there  from  election  to  election? 

A.  They  are  portable  and  can  be  set  up  in  just  a  few 
minutes. 

Q.  They  are  knocked  down  and  then  set  up? 

A.  Y~es. 

Q.  I  understood  you  to  say  that  this  booklet  which  was 
the  old  plan  wras  handed  to  you  or  to  your  council  by  Mr. 
Shoff stall  with  the  amendments  in  it.  Is  that  correct?  And 
then  voted  and  adopted  with  the  amendments  by  the  Council? 

A.  The  amendments  as  I  recall  each  of  them  was  sug¬ 
gested  to  Mr.  Shoffstall  by  the  Council  and  accepted  of 
course,  that  is  he  agreed  to  take  out  his  appointments  and 
to  let  the  council  run  their  own  affairs. 

I  am  not  sure  wrhere  that  book  came  from  but  I  think  it 
is  a  copy.  J  ust  for  the  purpose  of  our  meeting  of  course  the 
revised  plan  w’as  put  out  as  soon  as  possible. 

Q.  Section  14  says  this  plan  shall  become  operative  im¬ 
mediately  upon  a  two-thirds  affirmative  vote  of  the  entire 
personnel  of  the  Works.  Do  you  consider  that  vote  held  in 
1933  is  sufficient  to  install  this  as  a  method  of  employee 
representation  in  the  plant  subsequent  to  July  5?  Do  you 
think  that  was  enough? 

A.  Certainly. 

Q.  And  has  the  question  of  an  election,  the  opportunity 
to  present  this  amended  plan  to  the  employees,  ever  been  dis¬ 
cussed  by  the  employees  council  since  the  amendments? 
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A.  I  cannot  say.  I  cannot  see  that  question  Really  serves 
any  purpose.  It  means — it  doesn’t  change  the  plan  any,  in 
fact  it  is  a  help  to  remove  the  name  of  the  management  from 
the  plan,  and  the  fact  that  we  are  still  getting  out  75  per 
cent  of  the  vote. 

Q.  You  are  still  getting  out,  on  what  occasion? 

A.  Whenever  we  have  an  election. 

Q.  When  was  the  last  election? 

A.  October  14.  j 

Q.  Are  there  many  employees  in  the  Works  under  the 
age  of  21  years,  do  you  know?  j 

A.  There  are  some.  I  wouldn’t  estimate  ju^t  how  many. 

Q.  Why  was  this  provision  put  in  there,  the  qualification 
of  representatives  that  they  must  be  of  age,  21  years  of  age 
or  over? 

A.  I  don’t  think  at  that  time  it  was.  It  is  to  be  on  the 
Council,  particularly. 

Q.  That  is  a  qualification  for  representatives? 

A.  Yes.  I 

Q.  Does  that  mean,  on  the  Council? 

A.  They  were  permitted  to  vote  without  being  21  but 
were  not  allowed  to  hold  office. 

Q.  Does  the  Employee  Representation  Plan  for  collec¬ 
tive  bargaining  have  any  agreement  with  the  company,  a 
written  agreement? 

A.  No. 

Q.  Did  you  ever  try  to  negotiate  a  written  agreement 
with  the  company  with  respect  to  hours  and  wages  and  work¬ 
ing  conditions  in  general? 

A.  Well,  we  have  talked.  We  have  written  about  wages 
and  we  have  written  about  hours  and  we  ha^e  not  written 
about  any  agreement  with  the  company  put  into  writing 
or  combined  this  in  any  way  to  that  effect.  ive  have  never 
asked  for  that  but  we  have  obtained  an  increase  and  we 
have  obtained  an  increase  in  the  number  of  li^urs  that  they 
work. 

Q.  You  testified  your  department  consisting  of  120  em¬ 
ployees,  that  there  was  only  one  man  who  wanted  the  Square 
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Deal  Lodge  No.  40  as  liis  representative  for  the  purpose  of 
collective  bargaining.  On  wliat  do  you  base  that  statement? 

A.  He  is  the  only  one  I  know. 

Q.  What  opportunity  would  you  have  to  know  about 
the  other  120,  119  or  120,  or  11S? 

A.  Well,  I  know  the  majority  of  them  personally. 

Q.  Did  you  discuss  the  question  with  them? 

A.  I  have. 

Q.  Each  and  every  one  of  them? 

A.  No. 

Q.  How  many  of  them? 

A.  I  would  sav  around  50  or  60  of  them  at  different  times. 
I  did  not  discuss  that, — it  is  not  even  of  interest  to  me. 

Q.  I  see. 

A.  I  mean,  I  didn't  go  out  of  my  way  to  talk  about  it.  If 
they  want  to  talk  about  it  or  is  mentioned,  all  right. 

Q.  So  when  you  say  that  these  people  did  not  want 
254  Square  Deal  Lodge  No.  40  to  represent  them  you  are  as¬ 
suming  that,  is  that  so? 

A.  No,  I  am  not  assuming  anything.  I  mean  that  I  have 
not  talked  to  the  whole  group.  I  will  say  I  have  not  talked 
to  the  whole  group  but  I  think  I  mentioned  that  I  did  speak 
to  about  50  people. 

Q.  Over  what  period  of  time,  Mr.  Roberts? 

A.  During  the  last  year.  The  vote  in  our  department, 
in  our  group  shows  that  quite  clearly  I  think.  We  always 
run  about  90  per  cent  or  maybe  better  sometimes. 

Q.  You  say  that  the  Council  obtained  a  wage  increase 
of  5  per  cent  November  30,  1935.  Will  you  state  if  you 
please  the  process  of  obtaining  that  wage  increase,  the  con¬ 
ference  you  had  with  the  management  and  just  what  you 
did  towards  getting  it? 

A.  Well,  it  was  an  answer  I  think  to  a  question  that  had 
been  up  for  several  months  and  something  that  had  been 
considered  earnestly  and  deeply  not  only  by  us  but  by  the 
management. 

Q.  Do  you  mean  when  you  were  together? 

A.  Sir? 
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an  increase 
o  not  recall 


u nd  the  dif- 
of  the  men 


Q.  When  you  were  together,  do  you  mean?  I 

A.  Yes,  together  and  separately.  We  wrote  <^ur  first  let¬ 
ter  as  I  recall  back  in  March  a  year  ago  askihg  for  a  15 
per  cent  horizontal  increase.  That  was  rejected.  Then  we 
offered  another  plan  that  the  employees  be  given 
based  on  the  net  profit,  so  much  per  hour.  I  d| 
the  plan  right  now,  but  we  went  into  it  quite  d  bit  at  that 
time  and  that  was  rejected,  and  at  that  time  ai  I  told  you 
a  while  ago,  work  was  pretty  slim  in  some  departments  and 
in  some  departments  it  is  yet,  and  when  a  yeat1  ago  it  was 
pretty  bad,  the  management  offered  this  4-dai  guarantee, 
four  days,  so  at  that  time  that  was  three  days  more  than 
some  of  them  were  getting  and  it  was  rejected  by  the  Coun 
cil  by  a  vote  of  13  to  11,  and  after  going  aro 
ferent  departments  and  getting  the  sentiment 
the  thing  was  continued  and  when  the  new  administration 
went  in  Mr.  Pyle,  as  chairman,  I  happened  to  be  on  his 
advisory  committee  although  I  hold  no  other  blfice  of  any 
sort,  and  he  had  an  advisory  committee  consisting  of  five 
members  and  I  am  not  sure  whether  we  wrote  another  letter 
or  not  but  we  called  on  the  management  and  requested  a 
response  in  regard  to  the  increase  and  he  accepted  us  and 
talked  things  over  with  us  at  a  meeting  some  (two  or  three 
weeks  later  that  we  had  talking  to  the  president  of  the  com¬ 
pany  and  he  told  us  that  our  request  had  beenj  granted. 

Q.  The  increase  had  been  granted?  j 

A.  Yes. 

Q.  You  said,  Mr.  Roberts,  on  direct  examination,  that 
you  knew  of  no  bitterness  between  the  groups  j  of  employees 
in  the  Works  by  reason  of  this  plan,  by  reasbn  of  the  ex¬ 
istence  of  two  labor  organizations  there,  and  then  you  said 
that  you  noticed  however  that  certain  employees  turned 
their  backs  on  you  when  you  came  in  sight.  Why  should 
that  be,  do  you  know? 

A.  That  didn’t  mean  a  thing  in  the  world  to  me. 

Q.  Do  you  know  why  they  did  it? 

A.  Well,  no.  And  I  mean  their  personal  feelings,  if  they 
let  their  personal  feelings  get  away  with  theija  like  that,  it 
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4/  7 

bnt  all  of  that  is  just  hearsay. 

Q.  Have  you  heard  any  comments? 

A.  Well,  just — nothing  of  any  importance,  nothing  that 
would  cause  any  trouble  possibly.  I  haven’t  heard  of  any 
strike  around  the  plant  or  any  strife  around  the  plant. 

Q.  Are  you  the  onlv  one,  do  you  know,  that  they  turned 
their  backs  on,  some  of  these  men,  or  are  there  others? 

A.  I  cannot  answer  for  the  others. 

Q.  You  do  not  know  about  them? 

A.  No. 

Q.  You  never  heard  it  discussed? 

A.  No,  but  not  manv  of  them  do  it.  I  know  that. 

Q.  Who  worked  out  the  percentages  on  Exhibit  29,  the 
summary  of  nominations  and  election  of  1935? 

A.  I  did. 

Q.  Where  did  you  do  that? 

A.  Where  did  I  do  it? 

Q.  Yes. 

257  A.  In  my  office. 

Q.  Where  was  this  material  typed  up,  these  statements 
that  have  been  introduced  in  evidence? 

A.  I  really  don’t  know. 

Q.  Who  did  you  receive  them  from? 

A.  I  am  not  sure  that  I  received  them. 

Q.  You  did  not  receive  them? 

A.  I  don’t  think  so.  I  have  my  own  pencil  copies. 

Q.  You  testified  to  the  retirement  plan,  Mr.  Roberts. 
Who  did  you  say  suggested  that  plan? 

A.  I  did  what? 

Q.  Who  suggested  the  retirement  plan  now  in  effect 
within  the  plant  out  there? 

A.  I  don’t  know.  It  was  in  effect  when  I — well,  while 
I  was  out  of  the  employ  of  the  company. 

Q.  Prior  to  1926? 

A.  Noy  January  of  192S  I  think  it  went  into  effect. 

Q.  The  Employees  Representation  Plan  did  not  have  any¬ 
thing  to  do  with  that  condition? 

A.  No. 
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Q.  You  testified  that  many  hundreds  of  mep  were  given 
loans  by  the  company. 

Was  that  at  the  instance  of  the  Employees  Representa¬ 
tion  Plan  that  that  was  done? 

A.  No. 

Q.  Has  the  Employees  Representation  Plan  as  amended, 
I  mean  the  Council,  has  it  ever  expressed  any  way,  has  it 
ever  discussed  any  means  of  providing  for  a  ^ource  of  in¬ 
come? 

A.  For  what? 

Q.  Dues. 

A.  No. 

Q.  Has  the  Council  never  incurred  any  Expenses  for 
anything? 

A.  Yes,  and  we  paid  for  it. 

Q.  What  was  it? 

A.  Well,  they  bought  some  flowers.  A  fellow  died  and 
we  bought  flowers  for  him. 

Q.  And  you  paid  for  it  by  donations  or  contributions? 

A.  Yes.  j 

Q.  Was  that  confined  to  members  of  the  Council? 

A.  Yes. 

Q.  Not  to  employees  generally? 

A.  No. 

Q.  Has  any  other  expense  been  incurred  £o  you  might 
say  within  the  past  month? 

A.  I  know  of  none. 

Q.  You  are  represented  by  counsel.  Who  will  take  care 
of  Mr.  Wallace’s  fee? 

A.  Mr.  Wallace  might  answer  that  for  you. 

Q.  What? 

A.  Mr.  Wallace  might  answer  that  for  you. 

Q.  Has  any  arrangement  been  made  by  the  Council  with 
Mr.  Wallace  for  the  payment  of  his  fee? 

A.  As  far  as  I  know  there  has  not. 

Q.  There  is  some  present  existing  contract  between  Mr. 
Wallace  and  the  council  then  with  respect  to  pis  services  in 
this  hearing? 

A.  No.  | 
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i  Mr.  Reyman :  I  think  that  is  all. 
i  Redirect  Examination 

Q.  (By  Mr.  Wallace)  I  believe  you  are  in  Department, 
you  say,  in  Department  No.  12,  and  as  shown  on  this  list 
that  we  filed  here  for  the  election  of  1935,  is  that  right? 

A.  Right. 

Q.  A  possible  vote  of  141  and  131  voted,  is  that  correct? 

A.  I  think  that  is  right,  yes,  sir. 

Mr.  Wallace:  Stand  aside. 

Mr.  Lodish:  Might  I  ask  one  question? 
i  Mr.  Pyle  has  been  served  as  an  official,  representa¬ 
tive  of  the  Employees  Council  and  I  take  it  that  Mr. 
Roberts  is  appearing  in  his  stead  because  he  is  ill, 
is  that  true?  Let  the  record  so  show  because  Mr. 
Pvle  was  served  and  he  is  not  here  and  I  would  like 
to  have  the  record  show  that  officially. 

;  Trial  Examiner  Gates :  All  right. 

Q.  (By  Trial  Examiner  Gates)  You  referred  to  a  5  per 
260  cent  increase.  Previous  to  that  a  15  per  cent  increase  was 
requested  for  all  hourly  employees.  Is  it  correct  that  you 
also  asked  the  increase  apply  on  all  piece  rates  or  tonnage 
rates?  Or  was  it  merely  on  hourly  rates? 

A.  I  think  it  applies  to  everyone  that  has  a  card. 

Q.  As  far  as  you  know  there  is  no  distinction  made? 

A.  No. 

Q.  What  is  the  function,  briefly,  of  the  engineering  de¬ 
partment  that  you  work  in,  Mr.  Roberts? 

A.  Well,  I  handle  drawings.  Drafting  work  is  a  large 
part  of  it,  and  the  maintenance  of  buildings  and  machinery, 
quotations  for  estimates  for  different  things  that  cost  over 
for  instance  $25  and  everything  like  that,  and  estimating  and 
drafting  is  a  large  part.  Structural  work  in  case  you  need 
a  new  building. 

Q.  It  applies  only  to  the  requirements  of  The  Inter¬ 
national  Nickel  Company,  is  that  correct? 

A.  Yes. 
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Q.  It  does  not  apply  to  the  requirements  of  customers 
for  example? 

A.  Well,  at  times  I  suppose  we  have  made  drawings  for 
customers. 

Q.  Do  you  do  it  regularly? 

A.  Not  as  a  rule,  we  do  not.  We  generally  |nake  no 
drawings  for  outside  customers.  | 

i 

Q.  Is  the  engineering  department  included  in  the  office 
force  or  is  it  generally  regarded  as  a  separate  department? 

A.  Well,  it  may  be  both.  In  our  voting  list  it  is  shown 
as  a  separate  group,  the  engineers,  and  of  course  we  are  a 
part  of  the  office.  Group  12  is.  That  is  a  very  miscellaneous 
group  and  it  includes  the  engineering  department,  it  com¬ 
poses  in  the  department  watchmen,  clerks,  miscellaneous  em¬ 
ployees,  inspectors.  It  is  scattered  around  pretty  well 
throughout  the  plant,  the  group  is. 

Q.  Are  you  now  a  member  of  the  Council? 

A.  Yes. "  J 

Q.  Re-elected  in  this  last  October  election,  is  that  cor¬ 
rect?  J 

A.  Yes,  sir. 

Q.  Now, - 

Mr.  Wallace:  I  would  like  to  know,  Mrj.  Reyman, 
either  from  you  or  someone  who  can  give  |me  the  in¬ 
formation  whether  it  is  contemplated  in  ^his  defini¬ 
tion  of  an  “appropriate  unit,”  suggested  by |  the  union, 
whether  it  is  contemplated  that  the  engineering  de¬ 
partment  would  be  included  in  that  unit  hr  whether 
there  is  information  in  Dr.  Thompson’s  statement  or 
elsewhere  that  I  am  not  famliar  with  that  would  in¬ 
dicate  where  this  group  of  employees  wo^ild  fall,  in 
or  outside  of  your  claim? 

Mr.  Reyman:  In  this  kind  of  an  election,  a  bar¬ 
gaining  unit  I  think  is  always  taken  as  a  suggestion 
of  the  union  and  we  are  not  particularly  trying  to 
prove  that  that  is  the  appropriate  unit. 

In  other  words,  I  take  it  our  case  does  not  fail  if 
we  do  not  prove  that  is  an  appropriate  unit.  Under 
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the  definition  we  have  given  here  in  this  case  I  would 
say  that  the  engineering  department  is  included 
among  the  maintenance  work  and  I  also  understand 
that  it  is  within  the  jurisdiction  of  the  Board  to  ex¬ 
clude  various  departments  if  during  the  course  of 
their  investigation  tliev  find  tliev  should  not  be  in- 
eluded  in  the  appropriate  unit.  I  would  say  that  our 
definition  is  as  it  now  stands,  it  would  include  the  en¬ 
gineering  department. 

Mr.  Wallace:  Are  draftsmen  and  engineers  eligi¬ 
ble  for  membership  in  Square  Deal  Lodge  No.  40? 

Mr.  Reyman :  They  are.  This  question  of  jurisdic¬ 
tion  of  the  International  does  not  bother  the  Amalga¬ 
mated  Association  because  it  is  one  of  the  oldest,  if 
not  the  oldest,  of  the  unions  and  section  1  of  their 
constitution  provides  that  if  it  shall  have  jurisdic¬ 
tion  over  the  works  in  the  iron  and  steel  mills,  they 
are  eligible  for  membership  in  the  lodge. 

i  Mr.  Wallace:  It  would  require  a  considerable 
stretch  of  that  by-law  to  justify  inclusion  of  nickel 
works  in  the  steel  plant  anyway  as  we  see  it.  I  do 
not  read  anything  in  there  to  justify  the  inclusion  of 
clerks  and  engineers  in  your  by-laws. 

Trial  Examiner  Gates:  Can  vou  tell  me  how  this 
question  of  increase  to  4S  hours  a  week  developed, 
how  it  was  taken  up  with  the  management  and  about 
what  time  it  was  started  and  what  time  it  went  into 
effect,  please? 

The  Witness :  I  think  that  must  have  started  some 
six  months  ago  when  conditions  began  to  get  notice¬ 
ably  better,  and  one  department  particularly  re¬ 
quested  that  they  be  allowed  to  work  48  hours  a 
week. 

Q.  (By  Trial  Examiner  Gates)  You  may  state  what  de¬ 
partment  that  was? 

A.  That  was  the  machine  shop.  There  was  work  there 
for  them.  There  was  work  for  them  and  by  working  40  hours 
a  week  it  meant  more,  some  delay  in  getting  out  certain 


■% 


* 


A 


A 


4 

i 

* 


► 

> 

> 


4 


INTEENATL.  NICKEL  CO.  YS.  SQUABE  DEAL  LODGE,! 


ETAL.  179 


is  year,  not 


jobs  possibly  and  that  was  taken  up  with  the  management 
verbally  and  I  might  say  two  or  three  times  and  then  when 
things  got  better  all  around  the  plant  we  made  a  written 
request  that  it  be  granted  and  I  think  that  request  was 
either  in  December  of  last  year  or  January  of  th 
so  long  ago,  but  it  has  been  granted. 

Q.  Do  you  recall  when? 

A.  Last  month  some  time. 

Q.  Is  it  in  effect  now? 

A.  It  is. 

Q.  Your  plant  is  working  on  48  hours? 

A.  Wherever  they  find  the  quantity  of  work| 

Q.  Is  that  pretty  much  true  in  the  whole 
the  quantity  of  work  justifies  it? 

A.  There  are  some  departments  that  are  stjill  operated 
slim,  pretty  slim  and  of  course  there  the  workiikg  plan  that 
the  company  had  all  during  the  depression  is  still  in  effect  in 
some  places. 


justifies  it. 
plant,  that 


creasing  the 


Trial  Examiner  Gates:  So  far  as  ybu  know  the 
number  of  employees  is  not  reduced  by  in 
hours. 

That  is  all  I  care  to  ask. 

Mr.  Wallace:  Let  the  witness  stand  ^side. 


(Witness  excused) 


b’clock  so  it 


Mr.  Reyman:  It  is  getting  about  6 
would  be  a  good  time  to  recess  I  believe. 

Trial  Examiner  Gates :  This  would  b^  a  very  good 
time  to  take  a  recess,  Mr.  Wallace.  I  afii  wondering 
what  time  is  convenient  to  you,  for  recpnvening. 

Mr.  Wallace :  Any  time  suits  me.  I  jwill  be  here. 

Trial  Examiner  Gates:  Are  you  going  to  finish 
tonight? 

Mr.  Wallace:  We  will  do  the  best  we  can.  We 
will  try  to  get  you  away  at  9 :30. 

Trial  Examiner  Gates:  I  wonder  if 
possible  to  get  this  witness  back  during 


Mr.  Lodish :  We  were  talking  about  this  ticket  or 


it  would  be 
the  recess? 
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tag  at  the  Huntington  Works  of  the  International, 
Inc.  with  the  trade-mark.  Someone  was  going  to  get 
me  at  least  one  or  two  of  them. 

Mr.  Peck :  We  will  get  vou  one. 

Trial  Examiner  Gates :  We  will  recess  at  this  time 
until  7 :15  o’clock  P.  M. 

(Whereupon,  at  6:05  o’clock  P.  M.  Friday,  April 
10, 1936,  a  recess  was  taken  until  7 :15  o’clock  P.  M. 
of  the  same  dav. ) 

v  / 


After  Recess 

(The  hearing  was  resumed  at  7:15  o’clock  p.m.  pursuant 
to  the  taking  of  recess.) 

Trial  Examiner  Gates:  The  hearing  will  come  to  order. 


C.  C.  Weekley,  called  as  a  witness  for  Employes’  Repre¬ 
sentation  Plan,  International  Nickel  Company,  Inc.,  Hunt¬ 
ington  Works,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Mr.  Wallace :  Mr.  Examiner,  I  am  putting  him  on 
a  little  out  of  order  for  the  reason  he  has  been  up  last 
night  and  he  had  to  work  tonight,  and  I  want  him  to 
get  out. 

Q.  (By  Mr.  Wallace)  Mr.  Weekley,  will  you  tell  the  Ex¬ 
aminer  vour  name  and  your  residence? 

A.  C.  C.  Weekley,  914  Utah  Place,  this  city. 

Q.  And  that  is  Huntington,  West  Virginia? 

A.  Yes,  sir. 

Q.  By  whom  are  you  employed? 

A.  International  Nickel  Company. 

Q.  How  long  have  you  been  employed  by  the  International 
Nickel  Company? 

A.  Ten  years. 

Q.  In  which  department? 

A.  Refinery. 
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Q.  Did  you  vote  in  the  election  held  in  the  ityll  for  the 
Employes*  Council? 

267  A.  i  did.  j 

Q.  Have  you  had  any  opportunity  to  learn,  ojr  to  know 
how  the  men  employed  in  your  department,  namely,  the  re¬ 
finery  of  the  International  Nickel  Company,  feel  about  hav¬ 
ing  the  Employes*  Council  as  their  bargaining  ufiit,  repre¬ 
sent  them? 

A.  Well,  we  feel  that  we  would  much  rather  pot  be  rep¬ 
resented  by  any  council,  Employes*  Council,  or  Square  Deal 
Lodge,  or  as  far  as  that  goes,  the  National  Labor  Board.  We 
would  much  rather  be  independent  and  do  as  we  please,  and 
when  we  please. 

| 

Mr.  Reyman  :  I  am  sorry  but  I  have  not  heard  this 
testimony.  Who  was  he  speaking  for?  j 

Mr.  Wallace :  He  says  he  works  in  the  ijefinery  de¬ 
partment  of  the  International  Nickel  Company,  and  I 
asked  him  for  the  attitude  of  the  men  in  ttat  depart¬ 
ment. 

Mr.  Reyman:  All  right. 

Q.  (By  Mr.  Wallace)  How  many  men  were  jin  that  de¬ 
partment  in  the  election  of  1935  in  the  fall,  do  yqu  know? 

A.  I  think  there  was  130. 

Q.  The  list  I  have  here  shows  110  possible  votes,  and  110 
roted.  j 

A.  I  know  they  voted  100  per  cent. 

*  Q.  100  per  cent.  Have  you  made  any  effort  to  find  out 

as  between  the  Employes*  Council  and  Square  Deal  Lodge 
No.  40,  how  the  men  in  that  department  feel  a?  to  having 

268  one  or  the  other  of  those  organizations  represent)  them? 

A.  Well,  we  prefer,  if  we  must  be  represented,  that  we 
would  rather  be  represented  by  the  Employes*  Council,  be¬ 
cause  up  to  this  date  they  have  represented  us  very  fairly, 
and  we  have  had  no  kick,  or  any  trouble  of  size. 

Q.  How  recently  have  you  made  any  attempt  to  find  out 
the  attitude  of  the  men  in  that  department? 


* 

k 
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A.  Well,  since  I  was  informed  this  hearing  was  to  be 
held,  I  have  circulated  quite  freely,  and  asked  the  men  to 
express  their  opinion,  because  I  knew  I  would  be  here,  and 
that  has  been  in  the  last  week. 

Q.  Have  you  any  idea  as  to  the  number  that  expressed 
themselves  either  way? 

A.  Well,  I  would  be  safe  in  saying  quite  a  majority,  at 
least  75  or  80  have  expressed  their  opinion  for  the  Employes’ 
Council,  if  we  must  be  represented. 

Q.  And  what  was  the  attitude  of  the  remainder? 

A.  Well,  I  did  not  get  to  see  every  one  of  them. 

Mr.  Wallace:  You  may  ask  him. 

Cross  Examination 

Q.  (By  Mr.  Reyman)  Did  you  make  any  notes  of  who 
you  talked  to  about  this? 

A.  No,  I  didn’t  make  written  notes. 

Q.  Did  you  write  down  any  names? 

A.  No. 

Q.  Can  you  state  any  names  of  the  persons  you  talked 
to  in  that  department? 

A.  Yes,  I  can  name  several. 

Q.  How  many? 

A.  25  or  30. 

Q.  Did  you  make  any  inquiries — you  said  you  made  the 
inquiry  since  you  heard  of  the  pendency  of  this  hearing.  Was 
it  for  the  purpose  of  testifying  at  this  hearing  that  you  made 
this  inquiry? 

A.  No,  it  was  not  that,  because  I  testified  at  the  last 
hearing — at  the  first  hearing,  rather,  on  practically  the  same 
lines  as  these,  and  that  is  that  our  department  has  always 
been  against  any  representation. 

Q.  You  do  not  believe  in  collective  bargaining? 

A.  No. 

Q.  Bikt  if  you  must  have  collective  bargaining,  you  pre¬ 
fer — 

A.  We  prefer  the  company  representation. 

Q.  You  prefer  the  representation  plan? 

A.  Yes. 
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Q.  Have  you  ever  held  any  meetings,  or  got 
your  department  about  that? 

A.  No,  we  work  three  shifts,  and  it  would  b^1  impossible 
for  us  to  hold  any  open  meetings. 


Q.  You  have  to  elect  representatives  from  your  depart¬ 
ment  on  the  Council,  I  take  it? 

A.  Yes. 

Q.  Have  you  ever  expressed  that  view  to  them? 

A.  Yes,  they  are  here  now. 

Q.  Have  they  ever  communicated  that  view,  d 
to  the  Council  at  the  Council  meetings? 

A.  Well,  I  couldn’t  say  anything  about  theifi,  but  I  did. 
Q.  Are  you  a  member  of  the  Council? 

A.  I  was  the  first  member. 


Q.  Are  you  authorized  to  speak  now  for  the  110  em¬ 
ployes  in  your  department? 

A.  Yes,  sir. 

Q.  What  is  the  nature  of  that  authorization? 

A.  They  just  asked  me  to  do  so.  j 

Q.  Who  asked  you?  | 

A.  The  majority  of  the  employes  .  j 

Q.  Did  they  approach  you  single,  or  in  a  group?  How 
do  you  know  that? 

A.  Each  shift  has  a  man  to  speak  for  them,  and  each 
shift  asked  me  to  appear  here  for  their  shift. 

Q.  So  you  have  been  approached  by  two  or  three  men 
and  asked  to  appear  here? 

A.  Yes. 

Mr.  Reyman:  That  is  all. 

Mr.  Wallace:  All  right,  you  are  Excused,  Mr. 

Weekley. 

(The  witness  was  excused.) 

Raymond  J.  King,  called  as  a  witness  f(fr  Employes’ 
Representation  Plan,  International  Nckel  Coknpany,  Inc., 
Huntington  Works,  being  first  duly  sworn,  testified  as 
follows : 
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Direct  Examination 

Q.  (By  Mr.  Wallace)  Mr.  King,  tell  the  Examiner  your 
name  and  your  residence? 

A.  Raymond  J.  King. 

Q.  Where  do  you  live? 

A.  1617  Seventh  Avenue. 

Q.  Huntington,  West  Virginia? 

A.  Yes,  sir. 

Q.  By  whom  are  you  employed? 

A.  International  Nickel  Company. 

Q.  In  this  Huntington  Plant? 

A.  Yes,  sir. 

Q.  How  long  have  you  been  employed  there  and  in  what 
capacity? 

A.  September  8th,  1925. 

Q.  In  what  capacity  are  you  now  employed? 

A.  Clerk. 

Q.  In  which  general  classification  does  that  fall,  classi¬ 
fication  12? 

A.  12,  Group  12;  yes,  sir. 

Q.  Group  12.  I  will  ask  you  if  you  voted  in  the  election 
of  1935? 

272  A.  I  did. 

Q.  Have  you  had  any  opportunity  to  know,  and  do  you 
know  how  the  men  employed  in  your  group,  Group  12,  feel 
about  being  represented  by  the  Employes’  Council? 

A.  Yes,  sir;  I  do. 

Q.  How  is  that? 

A.  I  do,  yes. 

Q.  How  have  you  gotten  that  information? 

A.  WTell,  sir,  I  know  there  are  very  few  exceptions  against 
the  Employes’  Representation  Plan. 

Q.  There  were  131  out  of  141  voted  in  the  election  of 
1935,  the  last  election.  Will  you  give  us  your  opinion  as 
to  how  many  of  the  men  in  your  group  favored  the  Employes’ 
Council  over  Square  Deal  Lodge  No.  40? 

A.  I  am  a  clerk  in  the  inspection  department,  and  we 
only  have  28  men,  and  I  only  know  two  or  three  that  are 
against  the  Representation  Plan. 


I 
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Q.  Two  or  three? 

A.  Yes. 

Q.  And  those  two  or  three,  we  will  sav,  what  plan  are 
they  in  favor  of? 

A.  I  don’t  know. 

Q.  You  don’t  know? 

A.  No,  sir. 

Mr.  Wallace:  You  may  cross-examinej. 

•  I 

Cross  Examination 

Q.  (By  Mr.  Reyman)  You  are  not  testifying  for  all  141 
men  in  your  department? 

A.  I  could  not  testify  for  all  of  them;  no,  sfr. 

Q.  You  are  speaking  for  the  28? 

A.  I  do  know  about  those. 

Q.  You  do  know  about  those? 

A.  Yes. 


Q.  How  did  you  learn  their  views? 

A.  They  came  to  me. 

Q.  Voluntarily? 

A.  Yes,  sir;  voluntarily. 

Q.  Why  should  they  do  that? 

A.  I  couldn’t  know,  I  didn’t  ask  them. 

Q.  They  just  came  up  and  said,  “We  are  ih  favor  of  the 
Employes’  Representation  Plan”,  that  is  all?j 
A.  Yes,  sir. 

i 

Mr.  Wallace:  That  Inspection  Clerkj  you  say  was 
included  in  group  12? 

The  Witness :  Included  in  Group  12, 

Mr.  Wallace :  All  right,  you  can  be  e 

(The  witness  was  excused.) 

Albert  J.  Green,  called  as  a  witness  for  E 
resentation  Plan,  International  Nickel  Company,  Inc.,  Hunt¬ 
ington  Works,  being  first  duly  sworn,  testified]  as  follows : 
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Direct  Examination 

Q.  (By  Mr.  Wallace)  Give  us  your  name,  please,  and 
residence? 

A.  Albert  J.  Green,  315  25tli  Street. 

Q.  By  whom  are  you  employed,  and  in  what  capacity? 

A.  Clerk  in  the  International  Nickel  Company,  Hunt¬ 
ington. 

Q.  How  long  have  you  been  here? 

A.  Six  years. 

Q.  Six  years.  In  which  department  are  you? 

A.  Order  and  schedule  department. 

Q.  Is  that  included  in  that  general  Group  12? 

A.  Group  12;  yes,  sir. 

Q.  How  many  men  are  in  that  particular  department 
there? 

A.  In  our  particular  department,  10.  In  our  group,  47, 
that  is  approximately  47  clerks. 

Q.  What  is  your  attitude  toward  the  Employers’  Coun¬ 
cil?  Are  you  in  favor  of  that  or  against  it? 

A.  Positively,  I  was  a  member  of  the  Council  myself  for 
two  years,  and  I  think  they  are  very  fair,  in  everything  they 
have  done. 

Q.  Are  you  in  a  position  to  tell  us  how  the  men  in  your 
group  feel  toward  them  as  a  collective  bargaining  agency, 
compared  with  Square  Deal  Lodge  No.  40? 

A.  Yes,  sir,  I  can,  because  in  the  past  few  days  I  have 
interviewed  52  men. 

Q.  What  was  their  reaction? 

A.  There  was  32  of  them  that  were  strongly  in  favor  of 
the  Representation  Plan ;  IS  were  not  in  favor  of  either  the 
Square  Deal,  or  the  Representation  Plan,  they  did  not  want 
any  representation  at  all.  Two  were  non-committal.  Of 
course,  Mr.  Jackson  is  in  our  department,  and  it  would 
be  embarrassing  to  ask  him,  and  I  didn’t  do  that,  under¬ 
standing  his  position. 

Q.  The  men  you  spoke  to  were,  in  addition  to  Mr.  Jack- 
son,  the  witnesses  who  testified  here  today? 

A.  Yes,  sir. 
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Mr.  Wallace:  You  may  ask  him. 


Cross  Examination 

Q.  (By  Mr.  Reyman)  What  inspired  you  to  interview 
these  men?  j 

A.  Why,  Tuesday  afternoon  I  asked  Mr.  Jackson  what 
representation  we  would  get  from  Square  Deal,  and  he  said, 
“They  would  represent  you.  That  is  all.”  I  said  “They  will 
represent  us?  Why  is  it  we  are  not  allowed  to 
entire  department”,  and  lie  said,  “I  can’t  answer 

Q.  What  do  you  mean,  you  were  not  allowed  to  vote? 

A.  Well,  he  said  we  were  not  allowed  to  vote. 

Q.  Vote  in  what? 

A.  In  this  election  they  were  attempting  to  hold. 

Q.  Do  you  mean  to  say  you  would  not  be  allowed  to 


vote  on  the 
that.” 


vote- 


A.  So  he  said. 

Q.  - in  the  coming  election  on  who  you  wj 


anted  to  rep¬ 


resent  you  for  the  purposes  of  collective  bargaining? 

*  A.  Yes,  sir. 

Q.  You  knew  that  was  wrong,  didn’t  you? 

A.  I  didn’t  know  it;  no,  sir. 

Q.  You  have  formed  an  opinion  on  collective  bargaining, 
haven’t  you? 

A.  Sir? 

Q.  You  have  formed  an  opinion  on  who  you  want  to 
represent  you  for  purposes  of  collective  bargaining? 

A.  Yes,  sir;  I  have. 

Q.  Do  you  know  what  collective  bargaining 

A.  Yes,  sir. 

Q.  What  is  it? 

A.  Why,  it  is  the  privilege  of  bringing  opr 
directly  to  the  management. 

Q.  Is  that  all? 

A.  Well,  that  is  one. 

Q.  What  else  is  it? 


is? 


grievances 
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Mr.  Wallace:  There  is  a  good  deal  difference  of 
opinion,  your  Honor.  We  object  to  that  because - 

Mr.  Reyman:  No,  he  is  testifying. 

Mr.  Wallace:  Let  me  get  my  objection  in.  Some 
of  us  interpret  the  right  to  collective  bargaining  to 
mean  any  group,  or  individual  to  go  in  and  deal  with 

277  the  management.  The  gentlemen  over  there  say,  if 
they  have  a  majority  they  are  entitled  to  go  in  under 
this  act  and  bargain  collectively  for  all  of  us,  includ¬ 
ing  the  minority,  and  we  disagree  with  them.  When 
you  get  down  to  defining  that  we  are  as  far  apart  as 
the  poles. 

Mr.  Reyman:  Outside  of  that  this  gentleman  has 
testified  that  he  interviewed  52  men  on  the  question 
of  collective  bargaining  and  he  should  know  what 
he  is  talking  about.  I  am  trying  to  find  out  if  he 
knew. 

The  Witness :  32  were  in  favor  of  the  present  plan. 
He  asked  if  they  were  in  favor  of  the  plan. 

# 

Q.  (By  Mr.  Reyman)  Where  did  you  interview  these  52 
men  you  talked  to? 

A.  Why,  I  went  around  the  plant  to  the  different  offices. 

Q.  Different  departments? 

A.  Yes,  sir. 

Q.  And  you  did  not  talk  to  the  men  exclusivelv  in  vour 
department? 

A.  No,  sir. 

Q.  Do  you  think  the  men  you  talked  to,  any  of  them, 
belonged  to  the  union? 

A.  I  don’t  believe  so;  no,  sir,  none  of  them. 

Q.  How  do  you  know  that? 

A.  They  told  me  confidentially  they  did  not  ;  they  did 
not  belong. 

278  Q.  Do  you  think  those  men  might  have  had  some  reason 
to  feel  you  were  representing  the  management  in  this  in¬ 
quiry? 
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A.  No,  sir;  because  our  group  was  so  strong  foj*  the  repre¬ 
sentation  plan  they  voted  practically  100  per  cent.  I  had  no 
reason  to  believe  they  would  be  trying  to  be  partisan. 

Q.  Wouldn’t  that  be  all  the  more  reason  for  a  man  be¬ 
longing  to  the  union  to  tell  you  he  did  not  belong  to  the 
union? 

Mr.  Wallace :  I  object  to  that,  your  Hdnor.  That 
is  just  an  argument. 

Mr.  Reyman :  No,  it  is  not  an  argument. 

Mr.  Wallace:  Absolutely  an  argument,  nothing 
but  an  argument,  that  is  what  you  argued  to  the  court. 

Trial  Examiner  Gates-:  Are  you  objecting  to  the 
question? 

Mr.  Wallace:  Yes,  sir;  and  I  gave  my  reasons. 

Trial  Examiner  Gates :  Objection  sustained. 

Mr.  Wallace:  Giving  my  reasons,  your  Honor. 

Q.  (Ey  Mr.  Reyman.)  What  did  you  ask  these  men  when 
you  talked  to  them,  Mr.  Green? 

A.  I  just  asked  them  which  they  would  prefer. 

Q.  Prefer  for  what? 

A.  Sir? 

Q.  Which  they  would  prefer  for  what? 

A.  The  Square  Deal,  or  the  Representation  Plan  which 
we  have. 

Q.  Prefer  for  what,  in  what  way?  J 

A.  In  case  of  an  election. 

Q.  How  they  would  vote,  in  other  words? 

A.  How  they  would  vote. 

Q.  Is  that  what  you  asked  them? 

i 

A.  No,  sir,  I  didn’t  ask  how  they  would  vote.  I  asked 
them  whether  they  preferred  the  plan  that  they  have  in  the 
plant  at  the  present  time. 

Q.  Could  it  have  been  interpreted  as  a  question,  how  they 
would  vote  in  the  event  an  election  was  had? 

A.  No,  sir,  I  didn’t  mean  it  that  way. 

Q.  How  did  you  phrase  your  question? 

A.  I  just  asked  them  confidentially,  because  I  have  repre¬ 
sented  them  before.  I  represented  them  for  two  years  before, 
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and  I  knew  each  and  every  one  of  them  personally,  and  I 
asked  them  how  they  felt  toward  our  present  plan,  if  they 
felt  satisfied  with  it. 

Q.  Did  you  make  any  record  of  whom  you  talked  to? 

A.  No. 

Q.  Why  did  you  limit  your  inquiry  to  52  men? 

A.  I  couldn't  locate  four  or  five.  We  had  possibly  four 
or  five  extra  clerks  and  I  didn’t  locate  them. 

Q.  You  say  you  are  sure  you  talked  to  no  union  man. 
WThv  didn't  vou  talk  to  the  union  men? 

v  %> 

A.  There  was  onlv  one  man  that  I  didn’t,  and  that  was 
280  Mr.  Jackson,  and  I  didn’t  want  to  embarrass  him. 

Q.  You  say  you  went  outside  of  your  department? 

A.  Our  department  is  group  12,  composed  of  all  the 
clerks  in  the  plant. 

Q.  How  many  of  them  are  there? 

A.  About  57. 

Q.  57? 

A.  About  57. 

Mr.  Reyman :  That  is  all. 

Mr.  Wallace:  All  right,  you  may  be  excused. 

(The  witness  was  excused.) 


T.  U.  Oottsiiall,  called  as  a  witness  for  the  Employes’ 
Representation  Plan,  International  Nickel  Company,  Inc., 
Huntington  Works,  being  first  duly  sworn,  testified  as  fol¬ 
lows  : 

Direct  Examination. 

Q.  (By  Mr.  Wallace.)  Your  name,  please,  young  man. 

A.  T.  U.  Gottshall. 

Q.  W’here  do  you  live? 

A.  1932  Charleston  Avenue. 

Q.  This  city? 

A.  Right. 
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Q.  By  whom  are  you  employed? 

A.  International  Nickel. 

Q.  In  what  capacity? 

281  A.  I  am  a  roller,  finishing  department,  sliest  mill. 

Q.  How  long  have  you  been  employed  in  th^  sheet  mill? 

A.  Seven  years  and  three  months. 

Q.  Did  you  participate  in  the  election  in  1935? 

A.  I  did. 

Q.  For  the  election  of  an  Employees’  Council? 

A.  I  did.  1935?  Not  in  1935.  I 

Q.  1935  last  fall.  This  is  1936. 

A.  Oh,  ves,  in  the  Council.  Pardon  me. 

Q.  In  that  sheet  mill  there  are  some  possible  200  votes, 
or  there  was  last  fall.  Have  you  ever  had  an  opportunity 
to  find  out - 

A.  Now,  that  would  take  in  the  entire  sh^et  mill,  and 
I  am  just  in  the  finishing  department  in  which  there  are  62. 

Q.  62  men  in  the  finishing  department  of  the  sheet  mill? 

A.  Yes. 

Q.  Have  you  had  any  opportunity  to  find  out  how  the 
men  in  that  department  feel  about  being  represented  by  the 
Employees’  Council  as  a  bargaining  agency? 

A.  Yes,  sir,  I  have. 

Q.  Or  Square  Deal  Lodge  No.  40? 

A.  I  have. 

Q.  All  right,  can  you  tell  us  how  they  felt  qbout  it? 

A.  I  have  personally  talked  to  44  men  I  personally  saw 
in  the  last  week,  and  out  of  that  44  I  found  p  that  wanted 

282  the  Square  Deal  Lodge.  They  voiced  their  opinion  in  that 
way,  and  the  rest  said,  “Let  well  enough  alone;”. 

Q.  Had  there  been,  or  do  you  know  of  any  bitterness  in 
the  plant,  by  reason  of  some  of  the  men  belonging  to  Square 
Deal  Lodge  No.  40? 

A.  Not  that  I  know  of. 

Q.  Have  you  heard  any  arguments? 

A.  No. 

Mr.  Wallace:  You  may  ask  him.  j 
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Cross-Examination 

Q.  (By  Mr.  Reyman)  What  did  you  say  when  you 
approached  these  44  men. 

A.  Well,  I  asked  them  how  they  felt  toward  the  Council 
and  toward  the  union,  outside  union. 

Q.  Did  you  tell  each  one  of  them  you  were  making  a 
canvass? 

A.  No,  sir,  I  never  told  anybody  just  what  I  was  doing. 
Q.  Did  you  speak  to  one  of  them  immediately  after  speak¬ 
ing  to  the  other? 

A.  No,  I  let  time  elapse. 

Q.  How  did  you  go  about  this  canvass? 

A.  Well,  I  would  just  walk  up  to  them,  have  a  conver¬ 
sation,  and  ask  them. 

Q.  Where  were  you,  on  duty  at  that  time? 

A.  Sometimes  I  was,  and  sometimes  I  was  not. 

Q.  At  the  times  you  were  on  duty,  did  you  talk  to  them? 

283  A-  A’°- 

Q.  Did  your  foreman  know  that? 

A.  No,  sir. 

Q.  Were  you  supposed  to  be  doing  that? 

A.  No,  sir. 

Q.  Was  it  done  frequently  in  the  mill,  for  men  to  leave 
the  job,  or  do  you  know  about  that? 

A.  1  couldn't  say  about  that. 

Q.  You  don’t  know  about  that? 

A.  No,  I  just  took  it  on  myself  to  do  it. 

Q.  Do  you  know  if  that  has  been  the  usual  practice 
within  the  past  few  weeks,  for  someone  to  go  out? 

A.  No,  I  wouldn’t  say  it  is. 

Q.  Whose  suggested  to  you  that  you  do  this? 

A.  Well,  nobody. 

Q.  You  just  had  that  idea,  or  inspiration? 

A.  I  just  had  that  idea,  I  taken  the  idea  myself. 

Q.  How  did  you  happen  to  get  that  idea? 

A.  Well,  just  that  I  wanted  to  see  what  the  sentiment 


was. 
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Q.  Why  did  you  want  to  know  that? 

A.  For  my  own  good. 

„  Q.  Did  you  know  that  Mr.  Green  and  Mr.  Weekly  and 

Mr.  King  were  canvassing  their  various  departments  at  the 
time?  I 

A.  I  did  not.  j 

Q.  Had  no  knowledge  of  that? 

^284  A.  No,  sir ;  I  had  no  knowledge  of  it.  j 

Q.  Purely  a  coincident? 

A.  I  never  knew  until  I  heard  them  say  right  here  on  the 
witness  stand. 

Q.  I  still  don’t  understand  why  you  should  dd  this? 

A.  Well,  that  is  just  a  lingering  idea  of  my  o  wn.  I  just 
k  thought  I  would  like  to  find  out. 

Q.  Just  to  satisfy  your  own  curiosity? 

A.  Curiosity,  that  is  it. 

Q.  Did  you  make  any  notes  of  whom  you  spoke  to? 

A.  No,  I  made  no  notes.  I  just  kept  track  olj  how  many 
men  I  spoke  to. 

Q.  Do  you  know  who  you  spoke  to? 

K  A.  I  know  who  I  spoke  to. 

Q.  They  are  all  in  your  department? 

A.  All  within  my  department. 

Q.  How  much  territory  does  your  department  cover  in 
the  mill? 

A.  It  covers  a  part  of  two  buildings,  it  is  in  an  adjoin¬ 
ing  building. 

Q.  Who  is  your  superintendent? 

A.  Joel  McDowell. 

Q.  McDowell? 

A.  Yes. 


285 


Mr.  Revman :  That  is  all. 

Mr.  Wallace :  Stand  aside.  You  can  bb  excused. 


(Witness  excused.) 
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Milton  Cline,  called  as  a  witness  for  the  Employes’  Rep¬ 
resentation  Plan,  International  Nickel  Company,  Inc.,  Hunt¬ 
ington  Works,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 

Q.  (By  Mr.  Wallace.)  Will  you  give  the  gentlemen  your 
name  and  residence. 

A.  Milton  Cline,  2752  Fifth  Avenue,  Huntington,  West 
Virginia. 

Q.  By  whom  are  you  employed? 

A.  International  Nickel  Company. 

Q.  In  the  Huntington  Plant? 

A.  How  is  that? 

Q.  In  the  Huntington  Plant? 

A.  Yes. 

Q.  How  long  have  you  been  employed  by  the  International 
Nickel  Company,  and  in  what  capacity? 

A.  12  years  this  month  in  the  sheet  mill,  rolling. 

Q.  Do  you  hold  any  position  on  the  Employes  Council? 

A.  Vice-Chairman  this  vear. 

%/ 

Q.  Where  is  vour  Chairman  todav,  if  vou  know? 

A.  Sir? 

Q.  Who  is  your  Chairman? 

A.  Paul  Pyle  is  Chairman ;  he  is  sick. 

Q.  He  is  sick  today? 

A.  Yes,  sir. 

Q.  Is  this  your  first  year  on  the  Council? 

A.  Third  year,  I  have  been  there  since  it  was  instituted. 

Q.  I  will  ask  you  if  that  Council  of  which  you  are  a  mem¬ 
ber  has  been  an  active  body,  or  otherwise? 

A.  It  has  been  very  active ;  ves,  sir. 

Q.  Has  it  attempted  to  represent  all  employes  in  that 
plant? 

A.  It  has  attempted  to,  yes,  sir. 

Q.  Has  it  discriminated  against  any  person  by  reason  of 
the  affiliation  of  any  person  with  other - 

A.  No  that  I  know  of,  never  in  a  Council  meeting. 


V 

L 


i 


[_2S7 


*2SS 


INTERXATL.  NICKEL  CO.  VS.  SQUARE  DEAL  LODGE,  ±T  AL.  195 


Q.  Have  you  at  any  time  ever  taken  up  any  grievances 
for  persons  employed  in  the  plant  who  belonged  to  Square 
Deal  Lodge,  Iso.  40? 

A.  One  time,  I  believe.  j 

Q.  When  was  that  and  who  was  that  man? 

A.  Well,  I  don’t  just  recall  the  date,  but  I  believe  it  was 
last  fall  along  in  September,  maybe  October. 

Q.  1935? 

A.  Yes,  sir. 

Q.  Did  he  bring  his  grievance  to  your  group? 

A.  He  was  working  on  my  crew. 

Q.  Your  crew? 

A.  My  crew. 

Q.  Tell  us  how  you  came  to  take  up  his  grievance? 

A.  Well,  I  was  finishing  a  heat,  and  the  superintendent 
came  over  to  him  and  tapped  him  on  the  shoulder,  and  said 
something  to  him.  I  didn’t  understand  what  he  spid  to  him, 
so  I  went  ahead  and  finished  the  heat  and  he  walked  over  to 
me  and  said,  “I  got  10  days  off.”  I  said,  “Is  tjiat  so?”  I 
said,  “What  for?”  He  said,  “I  put  that  air  hosej  on  Peter’s 
helper,  Mr.  Tait.”  I  said,  “Well,  I  will  take  jt  up  after 
awhile.  I  will  go  over  and  talk  to  him  and  mavbp  I  can  talk 
him  out  of  it.”  He  says,  “I  will  go  and  talk  tp  him  right 
now.”  He  turned  around  and  walked  away,  grossed  the 
bridge  on  the  other  side  of  the  mill  and  was  talking  to  the 
superindendent,  McDowell.  Of  course,  I  did  not  hear  what 
was  said ;  I  didn’t  go  over  there,  but  it  looked  to  me  like 
they  were  in  a  pretty  hot  argument  and  I  said,  “Let  us  pull 
a  heat.”  He  came  back  over  and  we  worked  the  heat,  and  so 
he  was  fired.  I  guess  he  called  Mr.  McDowell  a  lot  of  names 
and  one  thing  and  another.  When  he  got  done  at  4:00 
o’clock,  there  was  a  slip  on  his  card  that  he  wps  fired,  and 
so  he  said,  “Well,  I  don’t  know  about  this,”  he  ^aid,  “What 
to  do  about  it.”  One  thing  brought  on  another  ^nd  I  stood 
listening,  and  I  just  dropped  it.  He  is  an  awfully  hot-headed 
fellow,  quite  a  fellow  to  lose  his  head  pretty  qi^ick.  I  said, 
“I  will  see  what  I  can  do  for  you.”  He  said,  “Allj  right.”  We 
appointed  a  special  committee,  and  I  was  on  the  committee. 
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Q.  You  say,  “We  appointed  a  special  committee.”  Whom 
do  you  mean? 

A.  The  Council  did,  and  we  held  special  meetings,  called 
a  special  meeting,  called,  I  believe,  three  meetings  in  one 
month,  on  taking  it  up.  Mr.  McDowell  said,  “No,  We 
won’t.”  Mr.  McDowell  was  the  one  we  were  supposed  to  go 
to.  He  said,  “No,  I  cannot  hire  him.  Can’t  work  any  more.” 
Well,  we  went  and  seen  Mr.  Shoffstall,  and  I  am  positive, 
maybe  we  went  as  far  as  New  York.  Anyway,  we  got  the 
gentleman  back  to  work,  got  him  back  on  his  job.  We  done 
all  we  could  to  get  him  back,  nice  about  it  in  a  general  way, 
and  explained  a  few  things  and  tried  to  do  the  best  we  could 
to  get  him  back  on  his  job. 

Q.  Was  he  a  member  of  Square  Deal  Lodge  No.  40? 

A.  He  told  me  he  was. 

Q.  How  many  men  work  in  your  department,  Mr.  Cline? 

A.  I  should  judge  about  218,  that  is,  in  the  hot  end,  and 
lower  department,  finishing.  I  am  in  the  hot  end.  About  96 
on  the  hot  end. 

Q.  What? 

A.  About  96  up  on  the  hot  end. 

Q.  Have  you  made  any  investigation  among  those  men 
to  see  how  they  feel  toward  the  Employes’  Council? 

A.  I  never  go  and  ask  them  about  it  unless  they  come  to 
me.  Sometimes  they  come  to  me.  They  are  a  lot  of  farm 
boys,  and  they  come  and  ask  my  opinion  on  things,  but  the 
way  I  told  one  in  the  sheet  mill.  That  is  what  I  know 
about  it. 

Q.  You  have  made  no  canvass  other  than  the  vote  in 
the  sheet  mill? 

A.  I  didn’t  canvass  anvbodv;  no,  sir. 

Q.  The  vote  in  the  sheet  mill,  the  election  of  October, 
1935,  they  had  a  possible  200  and  163  voted? 

A.  There  would  have  been  more  voted,  but  you  see  they 
had  been  working  in  the  mill,  six-hour  crews  in  one  mill, 
and  that  was  why  they  couldn’t  all  be  out  there.  Some  did 
not  come  to  vote.  Of  course,  the  men  that  belong  to  the 
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,  i 

outside  union  never  vote  anyhow  without  violating  their 
obligation. 

Mr.  Reyman:  I  move  the  answer  be  stricken.  It 
is  not  responsive. 

Mr.  Wallace:  How  much  do  you  wait  stricken? 
Mr.  Reyman:  The  whole  answer. 

Mr.  Wallace :  Read  that  answer. 

Trial  Examiner  Gates:  Read  the  question  also. 

( The  question  and  answer  referred  tjo  were  read 
by  the  reporter  as  above  recorded.) 

Q.  (By  Mr.  Wallace)  You  do  not  mean  thby  were  ex¬ 
cluded  from  voting? 

A.  They  could  not  vole.  They  would  not  be| 

The  union  would  not  let  them. 

Q.  You  mean,  the  obligation  to  the  lodge? 

A.  They  could  not  vote  and  be  a  member  of  Square  Deal 


allowed  to. 


Lodge. 


Trial  Examiner  Gates :  You  are  moviig  to  strike? 

Mr.  Reyman :  I  am  moving  to  strike  on  the  ground 
the  answer  is  not  responsive  to  the  question,  and  the 
answer  is  pure  conjecture,  at  least,  partly  conjecture 
and  surmise,  inseparably  wrapped  up  in  it. 

Trial  Examiner  Gates:  The  question  jls,  you  made 
canvass.  Is  that  your  question,  Mr.  Wallace? 

Mr.  Wallace:  Yes,  sir.  And  the  witness  made  a 
further  statement  that  is  entirely  competent,  con¬ 
trasted  with  the  evidence  we  had  on  tjelialf  of  the 
union,  it  is  more  than  competent. 

Trial  Examiner  Gates :  I  think  it  is  relevant  here, 
whether  it  is  exactly  responsive  or  not;jI  will  let  it 
stand. 


Q.  (By  Mr.  Wallace)  What  is  your  personal  preference 
about  this  representation  plan?  Do  you  prefer  the  com¬ 
pany’s  Employes’  Council,  or  the  outside  Lod£e? 
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A.  I  prefer  the  company’s  plan,  the  Employes’  Repre¬ 
sentation  Plan.  They  are  the  majority,  and  I  am  with  the 

291  majority,  i  They  elected  me  and  I  am  for  them. 

Q.  It  is  your  judgment  that  the  majority  in  the  mill 
wants  the  Employes’  Representation  Plan? 

A.  They  do  in  the  department  I  am  in;  yes,  sir. 

Q.  Do  you  have  any  reason  that  you  could  give  us  why 
you  would  rather  have  the  Employes’  Council  to  represent 
you  rather  than  Square  Deal  Lodge  No.  40? 

A.  Well,  I  think  they  would  be  better  taken  care  of,  or 
just  as  well  taken  care  of.  The  sheet  mill  was  better  taken 
care  of  with  the  Employes’  Council  than  the  outside  union. 
There  would  not  be  the  scarcity  of  work.  Of  course,  I  be¬ 
longed  to  the  outside  union  myself  for  years. 

Q.  You  have,  in  times  past  belonged  to  Amalgamated? 

A.  I  have. 

Q.  Would  you  tell  us  why  you  think  that  the  Employes’ 
Council  would  represent  you  better  than  the  Amalgamated 
Iron  and  Tin  union? 

A.  Well,  this  is  the  way  I  figure,  the  way  I  have  been 
through  it  and  seen  it.  There  is  one  radical  can  get  up  and- 
make  an  awful  lot  of  trouble  for  the  best  members  of  the 
lodge.  When  you  get  into  the  lodge  there  are  only  about  15 
per  cent'  of  them  really  educated  to  talk,  and  know  the 
work.  I  am  not  so  very  well  educated  mvself,  but  I  can 
see  a  whole  lot  of  things  that  way.  About  15  per  cent  of  the 

292  labor  class  that  belong  in  the  lodge  are  educated,  and  the 
people  that  do  not  know  much  about  it  are  approximately 
the  other  85. 

Mr.  Reyman :  I  can’t  hear  you ;  I  am  sorry. 

The  Witness:  I  say  about  15  per  cent  of  the  laboring 
class  as  a  rule  are  educated  to  the  fact  of  organized  labor 
and  the  other  85  per  cent  are  not  educated,  have  practically 
got  no  education,  and  15  per  cent  can  hardly  hold  the  other 
85  up.  That  is  how  I  have  figured  it. 

Q.  Y6u  had  told  me  in  a  conversation  something  about 
the  difference  between  the  conditions  in  the  steel  business 
and  conditions  in  the  International  Nickel,  based  on  your 
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experience  in  the  steel  mills.  Would  you  mind  [  telling  the 
Examiner  that? 

A.  Well,  I  have  been  in  the  steel  mills  for  1$  years  and 
since  I  have  been  in  the  steel  mills  they  might 
a  lot  of  different  arrangements,  but  when  I  was 
mills  we  used  to  put  out  2240  pounds  for  a  ton, 
is  for  breakage.  We  made  that  for  a  ton.  We 
the  thousand  for  whatever  we  make. 

Mr.  Wallace:  You  may  ask  him. 

Cross-examination 

Q.  (By  Mr.  Reyman)  What  was  that  last?  [  What  was 
that  you  said,  just  at  the  end?  I  did  not  get  tli^-t. 

A.  I  say  about  2240  pounds,  that  is  what  I  used  to  make 
in  sheet  mills,  Amalgamated  Association  mills.  ^240  pounds 
went  for  a  ton.  There  were  240  pounds  that  wei^t  for  break¬ 
age,  one  thing  and  another,  so  that  we  made 
ton,  but  we  got  paid  for  2,000  pounds. 

Q.  You  stated  that  the  majority  elected  yop.  The  ma¬ 
jority  of  whom? 

A.  The  majority  of  the  sheet  mill  employes. 

Q.  They  elected  you  to  represent  their  department? 

A.  163  votes  cast  out  of  a  possible  206.  Lo^s  of  people 
were  not  there. 

Q.  But  the  majority  of  the  employes  in  the  prill  did  not 
elect  you  to  represent  them? 

A.  Sir? 

Q.  A  majority  of  employes  in  the  mill,  in  th^  works,  did 
not? 

A.  I  am  not  elected,  only  in  the  sheet  mill|  that  is  my 
department,  I  was  elected. 

Q.  You  stated  also  that  you  preferred  this  plan  because 
in  the  union  two  or  three  radicals  can  get  up 
lot  of  trouble.  By  that  you  mean  that  this  plan 
because  you  do  not  have  meetings  of  all  employees.  It  is 
more  or  less  in  a  closed  meeting  of  24  representatives,  is 
that  it? 

A.  Maybe  I  can  give  you  a  little  bit  better  answer  if  you 
do  not  mind  listening. 
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Q.  Not  at  all. 

294  A.  I  belonged  to  one  and  we  went  on  strike  for  31 
months.  I  was  wrapped  up  in  it  very  much.  The  men 
were  allowed  to  go  to  the  different  mills  over  the  country 
and  work  as  long  as  they  had  their  cards.  They  go  to 
Warren,  Ohio,  and  got  jobs.  I  got  letters  from  the  secre¬ 
taries  of  the  different  locals  in  Warren  asking  a  transfer 
of  these  men.  I  wrote  back  and  told  them  it  would  break  up 
the  lodge  1 1  was  supporting  on  strike  in  Portsmouth,  and 
I  would  rather  not  do  it.  They  wrote  me  another  letter  de¬ 
manding  it.  I  wrote  another  letter,  if  I  am  not  mistaken, 
to  our  secretary  and  asked  him  about  it,  and  he  said  I  did 
not  have  to  unless  the  individual  wrote  for  his  card.  The 
secretary  did  not  have  to  transfer  a  man.  I  goes  to  Warren 
to  a  convention  and  they  contested  my  seat  there,  these 
men  in  Warren  because  I  would  not  transfer  a  man  to 
break  up  a  lodge  that  was  on  strike,  would  not  transfer 
these  men,  and  they  kind  of  burned  me  out.  I  had  to  stand 
trial. 

Q.  What? 

A.  They  contested  my  seat  because  I  would  not  transfer 
these  men  to  the  locals  where  we  only  had  40  per  cent  of  the 
men  in  the  organization  up  there  was  striking.  They  wasn’t 
on  strike  but  we  were  on  strike,  and  they  wanted  me  to 
break  up  my  lodge  by  transferring  men. 

Q.  You  were  the  president  of  that  local? 

A.  Sir? 

295  Q.  You  were  the  president  of  that  local? 

A.  I  was  acting  president,  secretary,  and  one  thing 
another. 

Q.  You  were  the  leader  of  the  local? 

A.  Not  exactly.  I  was  president  for  awhile. 

Q.  Well,  just  what  vrere  you? 

A.  Well,  during  the  strike,  the  lodge  dwindled  down  to 
pretty  nearly  nothing,  and  if  they  wanted  to  do  any  work 
sometimes  they  would  have  to  hustle  around  and  have  to 
appoint  green  officers,  and  I  would  have  to  appoint  men  and 
instruct  them  how  to  handle  the  chair,  and  all  that  sort  of 
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thing.  I  was  instructed  by  the  International  Loflge  to  issue 
no  benefits  out  of  the  striking  district.  Som^  men  were 
away  in  other  places,  and  they  would  write  a  fiasty  letter 
because  I  was  living  up  to  the  rules  of  the  organization. 
That  is  the  reason  1  do  not  like  them  to  represent  me. 

Q.  So  you  hold  a  grudge  against  the  Amalgamated,  is 
that  it?  Is  that  it,  Mr.  Cline? 

A.  No,  I  have  no  grudge  against  the  Amalgamated  Asso¬ 
ciation.  I  think  the  principle  of  it  is  wonderful,  but  I  can¬ 
not  see  this  working  class  of  people,  they  are  hot  right.  I 
would  not  want  to  put  myself  in  their  hands,  to  tell  you  the 
truth.  If  it  was  lived  up  to,  it  would  be  all  righ  t  but  I  never 
seen  one  lived  up  to  yet. 

Q.  What  is  your  occupation  at  that  mill? 

A.  I  am  a  roller  out  there. 

Q.  A  pretty  high-priced  job,  isn’t  it? 

A.  Fairly  good  money.  I  went  from  the  toj3  to  the  bot¬ 
tom  and  back  again. 

Q.  How  many  of  them  are  there  out  there? 

A.  Six  rollers. 

Q.  What? 

A.  Six  rollers.  There  were  six,  and  I  guess  there  still  is. 
Somebody  told  me  that.  I  have  not  been  to  the  plant  since  I 
worked  there  last,  and  I  know  nothing  about  it. 

Q.  Rollers  make  more  money  than  the  other  persons 
throughout  the  mill,  don't  they,  except  the  foremen? 

A.  That’s  right. 

Q.  Do  you  get  paid  on  a  tonnage  basis? 

A.  Yes,  sir;  so  much  a  thousand. 

Q.  Who  is  your  foreman? 

A.  Joel  McDowell. 

Q.  You  stated  something  to  the  effect,  of  dourse,  that  a 
lot  of  them  could  not  vote  in  the  election  because  they  would 
violate  their  oath.  Did  I  understand  you  to  sa^  that? 

A.  When  I  belonged  to  the  Amalgamated  Association  in 
Pennsylvania,  I  was  not  allowed  to  vote  in  ahy  election  of 
any  kind  outside  of  the  Amalgamated  Association. 
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Q.  Do  you  think,  except  for  that  everybody  would  have 
voted  100  per  cent  for  these,  or  for  this  Representation  Plan? 

297  A.  Do  I  think  they  would? 

Q.  Yes. 

A.  I  know,  the  men  belonging  to  the  outside  union.  If 
I  belonged  to  it,  I  would  tell  them  “No*’,  I  wouldn’t  have  no 
vote.  I  would  tell  them  I  would  not  vote.  When  I  belonged 
to  it,  I  pulled  for  it. 

Q.  Now,  you  said,  personally  you  thought  the  Employes’ 
Representation  Plan  was  the  best  plan  of  representation  for 
the  men.  Does  the  Employes'  Representation  Plan  of  which 
vou  are  Vice-Chairman  now  have  anv  strike  benefits? 

A.  We  do  not. 

Q.  Do  you  have  any  death  benefits. 

How  do  vou  enforce  vour  demands  for  wage  increases 
or  shorter  hours,  anything  like  that,  when  you  present  them 
to  the  management,  and  they  are  refused,  have  you  any  way 
of  enforcing  them? 

A.  When  we  present  them  to  the  management,  if  they 
think  it  is  not  right,  we  can  take  it  as  far  as  the  New  York 
office. 

Q.  Then,  what  happens? 

A.  We  have  never  been  turned  down  on  very  many  things 
if  we  went  to  the  New  York  office.  We  hardly  ever  have  to 
go  there,  only  on  one  occasion  that  I  know  of.  When  we  go 
to  the  management  we  do  not  always  get  what  we  want, 
maybe  they  don’t  talk  so  nice,  but  you  have  got  to  do  the 
best  vou  can.  I  think  it  is  fine. 

298  Q*  Y°u  took  no  canvass  yourself  in  your  department  but 
the  employes  have  approached  you  and  voiced  their  opinion 
with  respect  to  the  relative  merits  of  the  plan? 

A.  Yes,  I  could  name  a  couple  of  dozen.  I  know  all  of 
them. 

Q.  Do  they  know  how  you  feel  about  the  Amalgamated? 

A.  I  have  explained  to  them.  They  asked  me  and  I  ex¬ 
plained  and  told,  them  exactly  the  way  I  felt;  they  came  to 
me  and  asked  me. 
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Mr.  Reyman :  That  is  all. 
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Redirect  Examination 

Q.  (By  Mr.  Wallace)  Mr.  Cline,  we  have  just  gotten 
hold  of  the  original  records  of  the  Employes’  Council  for  the 
year  1934.  You  find  therein  this  petition  originally  ad¬ 
dressed  to  A.  S.  Slioffstall  changed  to  Employes  Council. 
1  ask  you  if  you  had  that  original  paper? 

A.  Yes,  sir. 

Q.  AYho  did  you  present  that  to? 

A.  1  left  that  on  the  desk  in  the  sheet  mill.  Each  roller 
was  supposed  to  have  his  crews  sign  it,  and  turn  it  back 
to  me.  Then,  it  was  supposed  to  go  to  Mr.  £j>hoff stall,  and 
I  told  them  I  had  been  up  to  Mr.  Slioffstall.  with  several 
things  before,  and  he  says  it  has  to  come  through  the  Coun¬ 
cil,  “anything  that  comes  up  to  me”,  that  it  would  go 
through  the  Council. 

Q.  Did  you  present  that  to  the  Council? 

A.  Yes,  sir. 

Q.  Now,  that  is  the  paper  we  had  a  copy  of  this  morn¬ 
ing,  and  here  is  the  original  and  two  carbons  of  letters  and 
the  company’s  reply  dealing  with  it.  If  thatjcan  be  put  in, 
we  will  not  put  the  witnesses  on.  Otherwise,  we  will  have 
to  do  it. 

Mr.  Reyman:  What  petition  does  this  have  refer¬ 
ence  to? 

Mr.  Wallace:  This  was  the  paper  I  brought  in  be¬ 
fore.  This  is  the  original  one,  and  I  want  to  show  you 
how  it  was  handled. 

Mr.  Reyman:  No  objection. 

Mr.  Wallace:  All  right.  Mr.  Cline,  stand  aside. 
All  right,  we  will  just  put  that  in  and  get  rid  of  it. 

Now,  your  Honor,  by  stipulation  ^iere  is  a  letter 
of  transmissal  of  that  petition. 

Mr.  Reyman :  I  would  like  to  ask  him  one  ques¬ 
tion,  please. 

Mr.  Wallace:  Come  back,  Mr.  Cline,  and  take  the 
stand. 
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A  letter  dated  February  16tli,  1934,  transmissal  of 
this  petition.  I  ask  that  the  petition,  as  well  as  the 
letter  be  given  appropriate  numbers.  I  introduce 
that,  and  a  carbon  copy  of  the  letter  of  March  16, 
300  1934,  to  Mr.  Cline,  representative,  Group  Yo.  4  who  is 

the  witness  who  has  just  been  on,  advising  him  of  the 
action  on  this  petition,  and  ask  that  to  be  filed  with 
an  appropriate  number. 

Trial  Examiner  Gates:  That  letter  is  from  whom? 

Mr.  Wallace:  It  is  a  letter  from  the  Employes’ 
Representation  Council  to  Mr.  Cline  giving  him  the 
action  on  the  petition. 

Trial  Examiner  Gates:  Admitted. 

(The  documents  referred  to  were  received  in 
evidence,  marked  ‘‘Respondent's  Exhibits  31,  32,  33 
and  34”  respectively,  Witness  Cline.) 

Mr.  Lodish:  I  have  a  question  or  two. 

Recross  Examination 

Q.  (By  Mr.  Lodish)  You  said  one  of  your  grievances  or 
complaints  had  to  go  to  the  New  York  Office.  Did  I  under¬ 
stand  vou  to  sav  that? 

%0 

A.  lres. 

Q.  I  would  like  to  know  the  procedure  on  that.  Did  one 
of  your  committee  go  to  Yew  Y’ork,  or  did  the  Yew  York 
officer  come  to  the  plant,  or  did  you  do  it  by  correspondence? 

A.  By  correspondence. 

Q.  Some  member  of  the  Council  wrote  to  the  Yew  York 
office,  is  that  it? 

A.  Absolutely.  I  will  explain  that  to  you. 

Q.  Yes,  I  would  like  to  have  you  do  so. 

A.  We  had  three  or  four  special  meetings,  so  there  was 
a  letter  read  in  the  Council,  where  this  man  was  supposed 
to  go  back  on  his  job.  We  taken  it  in  to  Mr.  McDowell.  Mr. 
McDowell  said  the  Yew  York  office;  Mr.  Shoff stall  says, 
also  the  Council,  that  this  man  goes  back  to  work.  So  it 
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must  have  come  through  writing.  That  is  wlkat  Mr.  Mc¬ 
Dowell  said.  But  it  came  back  from  New  York.! 

Q.  The  letter  came  back  to  the  effect  the  management 
took  it  up  with  the  New  York  office? 

A.  Sir? 

i 

Q.  The  management  took  it  up  with  the  New  York  office? 

A.  Yes,  through  the  Council.  The  Council  took  it  up 
with  Mr.  Slioff stall,  and  I  believe  your  Mr.  Roberts.  I  ain’t 
sure,  took  it  up  with  the  New  York  office. 

Q.  Tell  us  who  told  you  that  the  New  Yoifk  office  said 
it  was  O.  K.  to  take  him  back?  j 

A.  We  had  a  vote  on  it  in  the  Council  aftbr  we  talked 
to  Mr.  Shoffstall,  he  said  he  would  put  in  an  instruction,  so 
it  came  through  the  Council,  that  he  had  it  ri^lit  from  the 
New  York  office.  Anyhow  the  man  got  back  t|o  work. 

Mr.  Lodish:  That  is  all. 

Q.  (By  Mr.  Reyman)  If  I  understood  you  correctly,  Mr. 
Cline,  you  said  you  left  this  petition  on  your  desk? 

A.  It  is  just  a  little  iron  desk  in  the  she^t  mill  where 
T  make  out  reports.  Each  roller  is  supposed  to  get  his 
card  and  sign  it.  ! 

Q.  You  did  not  see  what  signatures  were  pdt  on? 

A.  No,  sir.  j 

Q.  Did  anyone  see  the  signatures  put  on?! 

A.  Not  that  I  know  of.  I  left  it  on  the  4esk.  That  is 

i 

the  way  we  do.  I  can’t  stay  and  watch  all  ojf  this,  all  six 
crews.  I  left  it  for  the  other  and  he  is  suppdsed  to  handle 
it  like  I  do. 

Q.  Did  you  see  Mr.  Colegrove  sign  it? 

A.  No,  sir;  I  did  not. 

Q.  Or  Mr.  McGovern? 

A.  No,  sir;  I  did  not. 

Q.  Where  is  this  desk  of  yours,  is  it  in  so 

A.  It  sits  on  a  stand.  It  is  near  the  door 
have  a  place  to  make  out  our  reports. 

Mr.  Reyman :  That  is  all. 

Mr.  Wallace :  Stand  back. 


xie  open  spot? 
way  where  we 


(The  witness  was  excused.) 
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Rufus  J.  Eaton,  Jr.,  called  as  a  witness  for  the  Employ es’ 
Representation  Plan,  International  Nickel  Company,  Inc., 
Huntington  Works,  being  first  duly  sworn,  testified  as 
follows : 


Direct  Examination 

Q.  (By|  Mr.  Wallace)  Mr.  Eaton,  tell  the  Examiner  your 
name  and  residence? 

303  A.  Rufus  J.  Eaton,  Jr.,  Proctorville,  Ohio. 

Q.  By  whom  are  you  employed? 

A.  The  International  Nickel  Company. 

Q.  Huntington  Plant? 

A.  Huntington  Works. 

Q.  What  capacity;  what  do  you  do  out  there? 

A.  I  am  a  roller  in  the  cold  strip  finishing  department. 

Q.  How  long  have  you  been  employed  there? 

A.  It  will  be  two  vears  the  4th  dav  of  June. 

«/  %> 

Q.  Did  you  vote  in  the  election  for  the  Employes’  Council 
in  1935  in  the  fall? 

A.  I  did. 

Q.  Have  you  had  any  opportunity  in  your  strip  mill — 
they  said  there  was  a  possible  vote  of  200  and  some  163 
voted — have  you  had  any  opportunity  to  find  out  how  the 
men  in  the  mill  feel  about  being  represented  by  the  Employes’ 
Council,  or  Square  Deal  Lodge  No.  40? 

A.  Yes,  sir ;  we  have  talked  it  over  ever  since  I  have  been 
there.  The  men  in  their  claim  it  didn’t  cost  nothing  to 
belong  to  this  Representation  Plan  and  what  they  got  out 
of  it  through  the  Employes’  Council,  they  would  keep.  In 
any  other  way,  they  lost  what  they  paid  in. 

Q.  What  would  you  say  as  to  the  proportion  of  men  in 
there  who  prefer  the  Employes  Council  to  Square  Deal  Lodge 
No.  40? 

304  A.  I  can  count  around  two  or  maybe  three  that  belong 
to  Square  Deal. 

Q.  Do  vou  know  anv  others  beside  the  two  or  three  vou 
found  belong  to  Square  Deal  Lodge,  that  favor  it? 
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A.  No,  I  don’t. 

Q.  How  recently  have  you  talked  to  anybody  about  it? 
A.  I  talked  last  week. 

Q.  How  do  you,  yourself,  feel  about  it?  Do  you  prefer 
the  Employees’  Council,  or  the  Square  Deal  Lpdge  No.  40? 

A.  I  don’t  prefer  any  of  them.  I  think  they  have  treated 
me  fair  enough. 

Q.  What  are  we  to  understand  from  that,  you  just  don’t 


want  anybody  to  represent  you? 

A.  No,  I  don’t.  j 

Q.  If  you  had  your  choice,  you  would  go  as  an  indi¬ 
vidual? 

A.  What  was  the  question? 

Q.  If  you  had  your  choice,  or  preference,  yjou  would  go 
along  as  an  individual,  and  would  not  be  represented  by 
anybody? 

A.  As  an  individual,  yes,  sir. 


Mr.  Wallace:  You  may  ask  him. 

C ross-Exa  mination 

Q.  (By  Mr.  Reyman)  How  many  men  in  your  depart¬ 
ment? 

A.  I  couldn't  tell  you  just  the  number.  They  have  hired 
some  new  ones  in  there  lately. 

Q.  How  is  that? 

A.  They  hired  some  new  ones  lately.  I  couldn’t  tell  you 
the  number. 

Q.  Can  you  make  a  guess.  J 

A.  I  would  judge - 

Mr.  Wallace :  I  might  help  you.  Tips  thing  here 
says  42,  and  33  voted. 

Q.  (By  Mr.  Reyman.)  42  or  3,  would  that  be  about 
right? 

A.  More  than  that  in  there  now. 
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Q.  How  manv  did  von  talk  to  last  week? 

A.  Well,  I  don't  know  how  many  I  talked  to  last  week. 
In  the  last  two  or  three  months,  I  have  talked  to  all  of  them, 
all  but  the  new  ones. 

Q.  Do  you  know  them  pretty  well  in  there,  personally? 

A.  I  know  every  one  of  them. 

« j 

Q.  You  know  them  all? 

A.  But  the  new  ones,  tliev  hired  last  week. 

Q.  Do  they  know  how  you  feel  about  being  represented  by 
someone  else  in  these  matters  of  collective  bargaining? 

A.  I  think  they  do. 

Q.  You  have  expressed  yourself  as  believing  you  do  not 
need  anvbodv  to  bargain  for  vou? 

A.  Yes,  sir. 

Q.  Do  you  know  postivelv  how.  many  are  members  of 
Square  Deal? 

A.  I  don't  know  positively  about  only  the  two  I  men- 
306  tioned.  That  is  about  all  I  know  of. 

Q.  Woud  you  say  that  they  mentioned  something  about 
it,  they  were  members  of  the  lodge? 

A.  Yo.  They  said  they  were  members,  the  two  of  them. 

Q.  They  have  said  that? 

A.  There  were  several  said  tliev  was  members  but  tliev 

%j  * 

quit  paying  dues  and  did  not  intend  to  pay  any  more. 

Q.  How  many  have  said  that? 

A.  There  have  been  three  or  four  told  me  that  last  week. 

Q.  How  manv  said  it  in  that  very  wav? 

A.  I  couldn’t  tell  vou.  There  are  not  verv  manv. 

«/  %j 

Q.  Didn’t  you  say  you  spoke  to  some  of  them  last  week 
about  it? 

A.  Yes,  I  spoke  to  some  of  them  last  week. 

Q.  Why  did  you  do  that? 

A.  We  talk  about  it  all  the  time  up  there.  Very  seldom 
a  night  goes  by  but  some  of  us  is  not  talking  about  it. 

Q.  Did  you  just  go  out  and  say,  “What  do  you  think  about 
the  relative  merits  of  the  two  lodges,  the  two  unions,”  or 
something  like  that? 

A.  YOj  we  talked  about  the  unions,  was  all. 
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Q.  That  came  up  in  the  course  of  the  conversation,  did 
it? 

A.  Yes,  sir. 

Q.  Was  that  discussed  much  out  there? 

A.  Pretty  much  discussed.  j 

Q.  Do  you  know  of  any  hard  feelings  existing  between 
men  by  reason  of  the  two  unions  being  there? 

A.  I  do  not  know  of  any  hard  feelings  againsit  any  man. 

Q.  Have  you  ever  heard  any  arguments  about  it? 

A.  They  will  argue  about  it  every  once  in  a  while,  but 
they  don’t  get  mad  and  no  threats. 

Mr.  Reyman :  That  is  all. 

Mr.  Wallace:  Stand  aside. 

( The  witness  was  excused. ) 


Charles  Plinston,  called  as  a  witness  for  th^  Employes’ 
Representation  Plan,  International  Nickel  Conipany,  Inc., 
Huntington  Works,  being  first  duly  sworn,  testified  as  fol¬ 
lows: 

Direct  Examination. 

■ 

Q.  (By  Mr.  Wallace.)  Mr.  Plinston,  give  usj  your  name 
and  address.  | 

A.  Charles  Plinston;  2S12  Highland  Court. 

Q.  Huntington,  West  Virginia? 

A.  Yes. 

Q.  By  whom  are  you  employed? 

30S  A.  International  Nickel  plant. 

Q.  The  Huntington  plant? 

A.  Yes,  sir. 

Q.  In  what  capacity? 

A.  Pipe  fitter. 

Q.  You  are  included  in  the  mechanical  grobp,  No.  9,  is 
that  right?  ! 

A.  Yes. 
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Q.  In  the  election  held  in  1935  there  was  some  97  pos¬ 
sible  votets  there.  How  do  you  feel  yourself  about  the  Em¬ 
ployes  Representation  Plan,  or  Council? 

A.  I  have  been  on  the  Council  since - 

Mr.  Reyman :  I  feel  called  upon  at  this  time  to 
object  to  asking  a  series  of  a  parade  of  witnesses  how 
they  feel  about  the  relative  merits  of  two  plans.  After 
all  the  question  before  the  Board,  as  presented  by 
our  petition  for  an  election,  is  whether  or  not  there 
should  be  an  election  to  determine  which  union  is 
preferred.  Certainly  we  cannot  discover  that  at  this 
hearing  unless  we  call  every  employee  at  the  plant 
who  is  eligible  to  vote. 

Mr.  Wallace:  In  support  of  that  contention  I 
think  they  introduced  three  witnesses  and  contented 
themselves  by  giving  us  what  the  membership  in  the 
Square  Deal  Lodge  was.  One  gave  an  approxima¬ 
tion  of  500,  and  one  something  above  600.  They  de¬ 
clined  to  give  us  the  number  of  persons  for  whom 
they  paid  per  capita  taxes.  The  third  witness,  Mr. 
Roberts,  was  asked  by  them  and  he  gave  his  opinion 
about  this.  We  certainly  have  the  right  to  show  and 
we  have  alreadv  shown  to  a  certain  extent  about  how 
the  employees  feel  and  we  want  to  show  by  this  wit¬ 
ness  now  what  he  thinks  about  it  and  what  his  in¬ 
vestigation  in  the  plant  has  shown  him.  It  is  true 
we  do  not  all  agree  as  to  the  method  of  approach  or 
how  we  are  going  to  do  anything  but  it  is  logical  that 
we  should  meet  their  testimony  that  they  have  put  in 
in  our  own  way  and  in  our  own  time. 

Mr.  Reyman :  I  submit,  Mr.  Examiner,  it  is  not 
the  correct  wav  to  meet  the  testimonv  bv  asking  these 
men  how  they  personally  feel.  If  counsel  wishes  to 
present  witnesses  sli owing  that  they  have  a  wide  ac¬ 
quaintance  throughout  the  mill  and  in  their  opinion 
the  majority  of  the  employees  prefer  the  Representa¬ 
tion  Plan  I  won’t  object,  but  I  do  object  to  a  long 
series  of  witnesses  being  put  on  the  stand  and  asked 
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the  question  “Which  do  you  prefer?’’  Tltat  is  not 
proper  in  a  proceeding  like  this,  I  do  not  think. 

Mr.  WTallace:  I  am  glad  to  find  something  is  not 
proper,  and  I  will  not  ask  him  that  question.  I  will 
just  go  ahead  and  follow  the  young  man’s  advice. 

Trial  Examiner  Gates :  I  take  it  that  you  are  ob¬ 
jecting  to  each  one.  HoAvever,  most  of  them,  with 
one  or  two  exceptions,  possibly  have  referred  to  a 
group.  So  far  as  is  possible,  Mr.  Wallace,  I  wrould 
31Q  favor  avoiding  testimony  that  is  merely  cumulative. 

Mr.  Wallace:  This  is  in  another  department  en¬ 
tirely.  j 

Trial  Examiner  Gates :  I  realize  that.  I  You  may 
proceed.  | 

Q.  (By  Mr.  Wallace.)  I  asked  you — I  will  ^sk  you  if 
you  made  any  investigation  among  the  men  in  yoiir  depart¬ 
ment  to  ascertain  how  they  feel  towards  being  represented 
by  the  Employes  Council  or  by  Square  Deal  Lodge  jSTo.  40. 

A.  Well,  I  didn’t  ask  the  men  yesterday  or  today  about 
this.  I  am  very  much  interested  in  the  Council.  I  am  chair¬ 
man  of  the  grievance  committee,  and  since  I  have  been  on 
that  committee  I  have  inquired  of  different  men  f]heir  opin¬ 
ion  about  it,  and,  of  course,  some  men  agree  with  me  and 
other  men  have  not.  Other  men  belong  to  Square  Deal,  and 
by  the  way  the  men  used  to  talk  to  me  about  Square  Deal 
six  months  ago  but  they  have  turned  around  this  last  week 
or  two  weeks  and  said  to  me,  “Well,  I  don’t  belong  to  Square 
Deal  now,  Charley.”  I  said,  “What  is  the  reason?”  He  said, 
“It  is  no  use  to  me ;  I  don’t  like  the  way  it  is  run,  find  there¬ 
fore  I  have  paid  no  dues  for  months.  Whether  I  am  thrown 
out  or  not,  I  don’t  know.”  That  is  just  the  position.  And  I 
says,  “Have  you  any  idea  how  many  men  there  are  in  the 
organization?”,  and  he  says,  “I  guess  I  do.  There  is  95  men.” 
And  it  struck  me  that  out  of  that  95  there  were  6^L  in  favor 
of  the  Council.  Then  there  is  14  neutral  and  20  that  is  in 
favor  of  no  Square  Deal  union.  They  don’t  beldng  to  the 
311  Square  Deal  union,  they  belong  to  a  mechanics’  union. 

Q.  Do  you  mean  a  craft  union? 

A.  Yes. 
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Q.  What  do  vou  mean  bv  14  neutral? 

W  v  V 

A.  Well,  they  don’t  care  which  way  it  goes.  They  are 
satisfied;  any  way  suits  them.  They  would  rather  see  it  stay 
neutral. 

Q.  You  say  you  are  on  the  grievance  committee? 

A.  I  am  chairman  of  the  grievance  committee. 

Q.  Of  the  Employes  Council? 

A.  Yes,  sir. 


Cross  Examination. 

Q.  (By  Mr.  Reyman.)  What  is  your  job? 

A.  Pipe  fitter. 

Q.  Pipe  fitter? 

A.  Yes. 

Q.  You  get  around  all  through  the  mill  considerably 
then,  I  take  it,  don’t  you? 

A.  Yes.  I  get  around  the  plant  a  big  lot. 

Q.  How  many  men  did  you  say  favored  the  Employes 
Representation  Plan? 

A.  About  61  approximately. 

Approximately,  I  said.  Of  course,  I  am  not  sure. 

Q.  How  many  favor  the  Square  Deal  Lodge? 

A.  Well,  I  couldn’t  tell  you  how  many  is  in  favor  of  the 
312  Square  Deal,  because  some  of  those  20  belongs  to  the  indus¬ 
trial  union. 

Q.  What  is  it,  the  Amalgated  Association? 

A.  I  couldn’t  tell  you. 

Q.  Is  that  an  industrial  union? 

A.  They  do  not  belong  to  the  Square  Deal. 

Q.  You  mean  a  craft  union? 

A.  A  craft  union,  ves. 

Q.  All  right,  how  many  of  them  belong  to  that  craft 
union? 

^l.  I  couldn’t  tell  you.  They  told  me  they  did  not  belong 
to  the  Square  Deal. 

Q.  Do  you  know  what  union  they  belong  to? 

A.  I  couldn’t  tell  you.  They  told  me  they  belonged  to  a 
craft  union  and  that  is  all  I  know.  I  didn’t  20  into  details. 
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You  cannot  take  too  much  time  talking  to  the  m£n.  You 
have  to  talk  casually  as  you  walk  along. 

Q.  When  did  you  make  this  investigation? 

A.  About  a  month  ago. 

Q.  Why  did  you  do  it? 

A.  Because  I  am  interested  in  the  Council. 

Q.  It  is  pretty  well  known  throughout  the  wo^*ks,  that 
you  are  interested  in  the  Council,  isn’t  it? 

A.  Yes,  it  must  be.  j 

Q.  Did  you  ever  discuss  Council  affairs  with  finy  fore¬ 
man  or  superintendent? 

A.  Yes,  it  is  my  business  to  go  to  the  superintendent  in 
case  of  any  grievance  in  any  departments,  or  anybody  fired 
throughout  the  factory. 

Q.  That  is  well  known  throughout  the  works? 

A.  Yes.  As  chairman  of  the  grievance  committep,  that  is 
my  job. 

Q.  You  are  on  pretty  good  terms  with  the  management, 
aren’t  you? 

A.  No,  I  am  just  on  the  same  terms  as  the  rest  of  the  men. 

Q.  You  misunderstand  my  question.  I  say  you  are  on 
pretty  good  terms  with  the  management. 

A.  Only  the  same  terms  as  the  rest  of  the  men.  The  same 
terms  as  the  rest  of  them. 

Q.  You  are  friendly  with  them,  aren’t  you? 

A.  No,  I  just  go  when  it  is  my  business  to  talk  to  them, 
and  I  talk  to  them  then  the  same  as  to  you  or  anybody  else. 

Q.  You  are  not  unfriendly  to  them? 

A.  I  am  not  unfriendly  to  anybody  that  I  know  of. 

Q.  You  favor  the  Employes  representation  Plafi? 

A.  I  certainlv  do. 


Mr.  Wallace:  They  were  complaining  ^bout  my 
arguing  that  question.  I  think  it  would  go  bpth  ways. 


Q.  (By  Mr.  Reyman.) 
sentation  Plan? 

A.  Yes. 


You  favor  the  Employes  Repre 
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314  Q.  And  you  are  the  chairman  of  the  grievance  committee? 

A.  Yes. 

Q.  And  you  conducted  an  investigation  to  determine  the 
feeling  throughout  the  mill  as  to  the  relative  mertis  between 
these  two  plans? 

A.  That  is  not  my  job.  My  job  as  chairman  of  the  griev¬ 
ance  committee  is  to  put  any  grievance  in  shape  to  take  to 
the  superintendent.  That  is  my  job  to  look  after. 

Mr.  Reyman :  That  is  all. 

Mr.  Wallace:  Stand  aside. 

(The  witness  was  excused.) 


Normal  Waddell,  called  as  a  witness  for  the  Employes 
Representation  Plan,  International  Nickel  Company,  Inc., 
Huntington  Works,  being  first  duly  sworn,  testified  as  fol¬ 
lows  : 

1  Direct  Examination. 

Q.  (By  Mr.  Wallace.)  Your  name,  please. 

A.  Normal  Waddell. 

Q.  Where  do  you  live? 

A.  854  Bronson  Court,  Huntington. 

Q.  By  whom  are  you  employed? 

A.  International  Nickel,  Huntington  W^orks. 

Q.  What  capacity? 

A.  I  suppose  I  would  be  a  laborer. 

Mr.  Reyman :  A  what? 

The  Witness :  A  laborer. 


315  Q.  ( By  Mr.  Wallace. )  In  what  group  do  you  fall  in  this 
division  of  voting? 

A.  11. 

Q.  Yard  laborers? 

A.  Yard  department,  bricklayers,  laborers. 

Q.  I  will  ask  you,  have  you  had  any  opportunity  to  know 
and  do  you  know  how  the  men  employed  in  your  group,  some 
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29  in  number,  feel  about  being  represented  by  the  j  Employes 
Council  or  Square  Deal  Lodge  No.  40? 

A.  We  have  had  a  100  per  cent  vote  cast  for  Representa¬ 
tion  in  our  department  ever  since  there  has  been  a  Repre¬ 
sentation  Plan. 

Q.  Does  that  still  reflect  the  view  of  your  department  as 
you  know  it? 

A.  I  take  it  for  granted  if  they  vote  for  them  to  represent 
them  I  figure  that  is  what  they  want. 

Q.  Are  you  a  member  of  the  Employes  Council  ? 

A.  I  am. 

Q.  How  long  have  you  been  a  member? 

A.  Since  last  October. 

Q.  Have  you  any  other  position  in  the  Council  other  than 
as  a  member? 

A.  Secretary. 

Q.  Secretary? 

A.  Yes,  sir. 

316  Mr.  Wallace :  That  is  all. 

Cross  Examination . 

Q.  (By  Mr.  Reyman.)  How  long  did  you  sajp  you  have 
been  employed? 

A.  I  have  been  employed  11  years  this  month. 

Q.  Eleven  years? 

A.  Yes,  sir. 

Q.  Where  do  your  duties  carry  you  in  the  plant,  all  over 
the  plant? 

A.  All  over  the  plant,  unloading  cars,  rebuilding  fur¬ 
naces,  storing  goods,  any  labor  around,  digging  ditches,  re¬ 
pairing,  and  pouring  concrete. 

Q.  Did  you  testify  that  you  had  interviewed  quite  a  few 
men  who  worked  in  the  mill  about  their  feeling  as  to  the  rela¬ 
tive  merits  of  the  two  unions? 

A.  Had  I  testified? 

Q.  Yes. 

A.  I  had  not. 
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Q.  Did  not  Mr.  Wallace  just  ask  you  if  you  knew  the  gen¬ 
eral  feeling  in  the  mill  with  respect  to  this  controversy? 

A.  This  is  the  first  time  I  have  heard  the  Merchant  Mill 
mentioned,  since  I  have  been  down  here. 

Q.  I  didn’t  say  Merchant  Mill.  You  misunderstood  me. 

A.  Possibly  so. 

Q.  I  said  throughout  the  mill. 

31T  A.  Throughout  the  mill? 

Q.  Yes. 

A.  I  have  never  in  any  way,  throughout  the  mill,  made 
a  statement  for  anybody  other  than  my  department. 

Q.  When  did  you  see  the  men  in  your  department  about 
it? 

A.  When  did  I  see  them? 

Q.  Yes. 

A.  I  see  them  practically  every  day.  We  eat  lunch  in 
one  group,  just  a  little  bunch  of  us. 

Q.  Did  you  make  any  notes  of  what  they  said? 

A.  No,  I  didn't  make  any  notes.  I  made  a  statement  as  to 
what  they  said,  I  made  a  statement  that  they  had  voted  29 
men,  100  per  cent  for  the  Representation  Plan,  and  I  take  it 
for  granted  they  were  for  the  Representative  Plan  or  they 
would  not  have  voted  that  way. 

Q.  Did  you  circulate  a  petition  of  some  sort  yesterday? 

A.  No,  sir. 

Mr.  Reyman :  That  is  all. 

Mr.  Wallace:  Stand  aside. 

(The  witness  was  excused.) 


Harry  E.  Warner,  called  as  a  witness  for  the  Employees 
Representation  Plan,  International  Nickel  Company,  Inc., 
Huntington  Works,  being  first  duly  sworn,  testified  as  fol¬ 
lows: 

Direct  Examination 

Q.  (By  Mr.  Wallace)  Will  you  give  us  your  name  and 
residence? 
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A.  Harry  E.  Warner,  Ona,  West  Virginia. 

Q.  Who  do  you  work  for? 

A.  International  Nickel  Company. 

Q.  Huntington  plant? 

A.  Yes. 

Q.  In  what  department? 

A.  Cold  drawing  room  is  my  last  job.  | 

Q.  What  do  you  do  down  there? 

A.  I  am  a  draw  bench  operator. 

Q.  Draw  bench  operator.  Do  you  know,  oi^  have  you 
made  any  inquiry  as  to  how  the  men  in  your  section  or  de¬ 
partment  feel  with  reference  to  being  represented  by  the 
Employees  Council? 

A.  They  have  always  been  a  hundred  per  c^nt  for  the 
Representation  Plan. 

Q.  How  are  they  now? 

A.  The  same  way,  I  guess.  They  don’t  say  anything 
about  the  outside  union,  or  anything  about  it.  jlhey  don’t 
discuss  it  pro  and  con,  and  I  do  not  try  to  puljl  it  out  of 
them. 

Mr.  Wallace :  You  may  ask  him. 


Cross-Examination 


hot  discuss 


Employees 


Q.  (By  Mr.  Reyman)  You  say  that  they  do 
it  now? 

A.  Not  with  me,  they  do  not,  no. 

Q.  And  you  say  they  are  100  per  cent  for 
Representation  ? 

A.  They  always  have  been  that  way,  alway^  voted  that 
way.  That  is  what  I  am  going  by. 

Q.  That  is  the  way  they  feel  now? 

A.  Yes,  sir. 

Q.  And  don’t  say  anything  about  it? 

A.  No  use  arguing  about  it,  no. 

Mr.  Reyman :  I  guess  that  is  all. 

Mr.  Wallace:  Stand  aside. 


(The  witness  was  excused.) 
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R.  M.  Frame,  called  as  a  witness  for  the  Employees 
Representation  Plan,  International  Nickel  Company,  Inc., 
Huntington  Works,  being  first  duly  sworn,  testified  as  fol¬ 
lows  : 

1  Direct  Examination 

Q.  (By  Mr.  Wallace)  Give  us  your  name. 

A.  R.  M.  Frame. 

Q.  Wrhere  do  you  live? 

A.  642  Ohio  River  Road. 

Q.  Huntington,  West  Virginia? 

A.  Lowe  Township. 

Q.  Cabell  County? 

A.  Yes. 

Q.  By  whom  are  you  employed? 

A.  International  Nickel  Company,  Huntington  Works. 

Q.  What  is  your  occupation? 

A.  Crane  operator. 

Q.  In  which  department  do  you  come? 

A.  I  come  under  the  electrical  department. 

Q.  That  would  be  division  No.  8? 

A.  Yes. 

Q.  Have  you  had  any  opportunity  to  find  out  how  the 
men  employed  in  your  department  feel  about  being  repre¬ 
sented  by  the  Employes  Council? 

A.  I  have. 

Q.  Well,  how  do  they  feel  about  it? 

A.  Well,  the  way  the  men  feel  in  my  department,  and 
•  I  have  been  in  contact  with  them  ever  since  this  Represen¬ 
tation  Plan  has  been  inaugurated,  they  are  I  would  say 
100  per  cent  for  it. 

Q.  How  recently  have  you  had  any  conversation  with 
them? 

A.  I  have  conversation  with  them  every  day. 

Q.  And  they  are  100  per  cent  in  favor  of  the  Employes 
Council? 

A.  Practically  a  hundred  per  cent. 
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321 


322 


Q.  Over  tlie  Square  Deal  Lodge  No.  40? 

A.  Yes,  sir. 

Mr.  Wallace:  You  may  ask  him. 

Cross  Examination 

Q.  (By  Mr.  Reyman)  On  what  do  you  base  that  state¬ 
ment? 

A.  On  actual  contact  with  the  men. 

Q.  How  many  men  are  there  there? 

A.  Approximately  100. 

Q.  Do  you  speak  to  each  one  of  them  every  day? 

A.  Not  each  one  of  them  every  day,  but  in  tjhe  line  of 
a  couple  of  weeks  I  will  contact  the  whole  thing  entirely. 

Q.  Each  time  you  see  them  do  you  say,  “You  haven’t 
changed  your  mind  yet”? 

A.  No,  you  know  I  don’t  do  that.  We  don’t  j;alk  about 
that  all  the  time. 

Q.  Mr.  Wallace  asked  you  if  you  had  had  any  opportunity 
to  know  and  you  failed  to  answer  that  question.  What 
opportunity  do  you  have  to  know,  let  us  have  that;.  Answer 
that  question. 

A.  What  opportunity  have  I  not  to  know? 

Q.  Well,  you  answer  my  question. 

A.  Because  I  am  in  personal  contact  with  thejn. 

Q.  What  do  you  say  when  you  are  talking  to  them? 

A.  What  do  I  say?  I  ask  them  how  they  feel  about  it. 
You  know  I  am  their  representative. 

Q.  Is  that  the  way,  why  you  know? 

A.  I  go  to  see  all  those  men,  I  ask  them  if  there  is  any 
grievance,  if  there  is  any  trouble  in  their  department  that 
they  want  me  to  handle  and  they  say,  “No,  everything  is 
okay”,  and  that  is  the  way  I  have  personal  contact  with  them 
at  all  times. 

Q.  I  see,  everything  is  okay. 

A.  Everything  is  okay  in  my  department. 

Q.  And  that  means  I  prefer  the  Employes  Repr  esentation 
Plan  over  Square  Deal  No.  40,  is  that  it,  as  far  as  you  are 
concerned? 
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Mr.  Wallace:  I  object  to  that.  That  is  pure  argu¬ 
ment. 

Mr.  Reyman :  I  am  asking  the  man  what  he 
means. 

Mr.  Wallace:  I  heard  what  you  said. 

Mr.  Reyman :  He  testified  they  preferred  one  plan 
to  the  other. 

Mr.  Wallace:  Read  the  question.  If  it  is  not  an 
argument  then  I  will  be  squelched. 

Trial  Examiner  Gates:  Read  the  question,  Mr.  Re¬ 
porter. 

( The  question  referred  to  was  read  by  the  reporter 
as  above  recorded.) 

The  Witness:  That  is  right. 

Q.  (By  Mr.  Reyman)  And  that  is  what  you  base  your 
conclusion  on? 

A.  Absolutely. 

Q.  That  is  all? 

A.  There  is  no  other  way  of  finding  out  unless  you  do 
ask  them. 

Q.  Would  the  holding  of  an  election  in  the  plant  be  an¬ 
other  way  of  finding  out? 

A.  Yes,  but  I  think  that  would  be  going  to  a  great  lot  of 
trouble  and  you  would  arrive  at  the  same  thing  where  we  are 
now.  The  outside  would  just  lose,  that  is  all. 

Q.  But  don't  you  think  it  would  be  a  better  way  to  deter- 
323  mine  as  a  fact,  which  the  majority  preferred,  the  Amalga¬ 
mated  or  the  Employes  Representation  Plan,  an  election? 

A.  No,  I  don’t  think  it  would. 

Q.  Rather  than  your  going  around  and  saying,  “Is  every¬ 
thing  okay”? 

A.  No,  I  don’t  think  it  would. 

Mr.  Reyman:  All  right,  that  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Wallace)  Is  there  any  bitterness  in  your 
department  between  the  people  who  favor  the  Square  Deal 
Lodge  and  the  others? 


324 
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A.  None  whatever,  only  they  seem  to  think  that  they  are 
well  represented,  and  that  they  should  not  be  paying  out  a 
dollar  and  a  half  or  two  dollars  in  extra  assessments  per 
month  for  being  represented  by  somebody  that  i^ever  even 
was  inside  of  the  plant. 

i 

Mr.  Wallace:  That  is  all. 


Recross  Examination 

. 

Q.  (By  Mr.  Reyman)  Why  should  they  object  to  a  do! 
lar  or  a  dollar  and  a  half  per  month  extra  assessment? 


Mr.  Wallace:  He  didn’t  say  that.  He 
anything  like  that.  He  said  “an  extra  asse 
Trial  Examiner  Gates :  Which  did  you  s 
the  answer,  Mr.  Reporter. 


didn’t  say 
ssment”. 
ay?  Read 


ers,  and  I 


( The  answer  referred  to  was  read  by  tile  reporter 
as  above  recorded.) 

Q.  (By  Mr.  Reyman)  Do  you  understand  ttat  is  the 
usual  thing  so  far  as  the  Amalgamated  is  concerned? 

A.  I  do.  I  have  been  in  a  couple  of  unions. 

Q.  Which  unions  were  you  in? 

A.  I  was  in  the  Steam  and  Operating  Engin^ 
was  with  the  Association  of  Machinists. 

Q.  And  you  paid  two  dollars  a  month  or  a  dollar  and  a 
half? 

A.  Sometimes  it  would  run  more  than  that  with  extra 
assessments. 

Q.  What  was  that  for? 

A.  First  one  thing  and  then  another.  Wha^  was  the 
question? 

Q.  What  was  that  for,  the  extra  assessment? 

A.  That  has  been  so  long  I  can’t  remember. 

Mr.  Wallace :  Your  Honor,  we  have  got  about  four 
more  departments  here  we  wanted  to  hearj  from,  but 
these  witnesses  have  gotten  out  of  hand.  I  can  get 
them  here  but  it  would  be  somewhat  cumulative,  and 
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in  deference  to  the  wishes  of  these  gentlemen  who 
desire  to  get  away  this  will  be  my  last  witness  unless 
you  want  to  hear  some  more.  I  can  give  you  plenty 
more  where  these  came  from,  if  vou  wish. 

7  v 

Trial  Examiner  Gates :  That  is  entirely  up  to  you. 

Mr.  Wallace :  That  is  all.  Stand  aside. 

Trial  Examiner  Gates:  You  mav  be  excused. 

( The  witness  was  excused. ) 

Mr.  Wallace :  I  am  done. 

Trial  Examiner  Gates:  Are  you  concluding  your 
case,  Mr.  Wallace? 

Mr.  Wallace :  Yes,  sir,  I  am  done. 

Mr.  Lodish:  Mr.  Examiner,  at  this  time  I  would 
like  to  introduce  with  the  proper  number  two  ship¬ 
ping  tags  of  the  International  Nickel  Company,  Inc., 
Huntington  Works,  containing  the  trade  mark,  which 
were  produced  at  my  request. 

(The  shipping  tags  referred  to  were  marked 
Board’s  Exhibits  Nos.  9  and  10,  respectively,  and 
were  received  in  evidence. ) 

Mr.  Lodish :  At  this  time  I  would  also  like  to  men¬ 
tion  that  the  formal  file  shows  all  parties  notified, 
that  is,  the  outside  union,  the  inside  union  and  the 
company,  of  the  hearing  to  be  held  April  9th.  The 
same  parties  were  all  notified  by  wire  that  the  hearing 
\Vas  postponed  until  April  10th,  and  copies  of  those 
telegrams  are  in  Cincinnati.  We  can  get  those  and 
put  them  in  the  record,  unless  it  is  agreeable  to  every¬ 
body  to  stipulate  that  they  have  all  been  notified  by 
wire  that  the  hearing  was  postponed  for  one  day. 

Mr.  Wallace:  Speaking  now  for  the  respondent, 
the  Employes  Council,  we  will  stipulate  that.  We 
have  had  all  the  notice  we  need  and  we  are  here.  I 
don’t  think  you  need  any  more  stipulation. 

Mr.  Lodish:  Is  that  all  right  with  you? 

Mr.  Peck :  Yes,  we  will  admit  that  we  are  here. 
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Mr.  Lodish :  One  other  thing  and  then  I  w  ill  close, 
and  that  is  that  the  file  will  be  open  for  the  insertion  of 
your  designation  as  Trial  Examiner.  I  believe  that 
was  also  by  wire  and  you  will  have  an  opportunity 
to  insert  that  in  the  record,  and  with  that  we  close. 
Trial  Examiner  Gates :  Very  well. 

Mr.  Reyman:  The  petitioner  will  rest  without 
offering  any  evidence  in  rebuttal.  | 

Trial  Examiner  Gates:  Very  well.  Thii  hearing 
is  adjourned  subject  to  the  further  call  of  tljLe  Board, 

fi. 


or  the  Regional  Director  for  the  Ninth  Regioi 


(Whereupon,  at  S:30  o’clock  p.m.,  Friday 
10th,  1936,  the  hearing  in  the  above-entitl 
was  adjourned  subject  to  the  call  of  the 
the  Regional  Director  for  the  IX  Region 


,  April 
ed  matter 
Board  or 
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United  States  (SImtrt  nf  Appeals 

For  the  District  of  Columbia. 


APPELLANT’S  BRIEF 

Plaintiff  appeals  from  a  final  decree  (p.  ldl)*  of  the 
Supreme  Court  of  the  District  of  Columbia  dismissing  its 
bill  of  complaint  and  denying  its  motion  for  an  injunction 
pendente  life  against  the  National  Labor  Relations  Board’s 
holding  an  election  among  plaintiff’s  employees  at  its 
Huntington,  West  Virginia,  plant. 

The  Nature  of  the  Case 

This  case,  unlike  some  of  the  cases  involving  the  Na¬ 
tional  Labor  Relations  Act  now  under  advisement  by  this 
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Court, t  does  not  present  any  question  of  preventing  the 
Board  from  holding  a  hearing  or  exercising  its  adminis¬ 
trative  judgment.  A  complete  hearing  has  been  held  by 
the  Board  in  this  case  and  it  has  issued  a  final  and  self¬ 
executing  order  called  a  “Direction  of  Election’7.  The 
Board’s  argument  against  the  issuance  of  injunctions  in 
those  cases  now  sub  juclice  in  this  Court  was  practically 
entirely  that  the  Board  is  entitled  to  hear  evidence  and 
make  initial  findings  of  fact  and  decisions  before  resort 
to  the  courts  is  permissible.  That  argument  is,  of  course, 
entirely  inapplicable  to  this  case  in  which  the  Board  has 
heard  the  evidence  and  made  findings  of  fact  and  handed 
down  its  decision.  This  case  stands,  therefore,  on  its  in¬ 
dividual  basis — a  case  which  has  been  fully  heard  and 
determined  by  the  Board  and  in  which  the  Board  has 
issued  a  final  order  which  is  about  to  be  enforced  in  viola¬ 
tion  of  plaintiff’s  constitutional  rights  and  to  its  serious 
damage. 

The  immediate  and  self  operating  effect  of  the  Boards’ 
order  is  that  plaintiff,  who  has  always  bargained  with  its 
employees  individually  or  in  such  groups  as  they  chose 
and  who  lids  never  known  anything  but  peace  and  harmony 
in  its  labor  relations,  is  to  have  its  plant  made  the  scene  of 
electoral  battle  between  its  employees  to  determine 
whether  the  existing  system  of  free  bargaining  shall  stand 
or  whether  it  shall  be  replaced  by  the  steel  union’s  becom¬ 
ing  the  exclusive  representative  of  all  the  nickel  employees 
for  collective  bargaining  purposes  and  the  peaceful  labor 
relations  in  the  nickel  industry  become  embroiled  with  the 
turbulent  labor  relations  in  the  steel  industry.  Although 
the  holding  of  such  an  election,  and  the  accompanying 
contention  and  strife,  will  be  a  direct  and  immediate  inva¬ 
sion  of  plaintiff’s  constitutional  rights,  there  is  no  legal 
remedy.  Plaintiff  is  dependent  upon  equity  for  protection. 

t Heller  Brothers  Company  v.  Lind,  No.  6696;  A.  C.  Lazvrence  Leather 
Company  v.  Madden,  No.  6697;  Brown  Shoe  Company  v.  Madden,  No. 
6698;  Cabot  Manufacturing  Company  v.  Madden,  No.  6705  (an  election  case 
in  which  no  hearing  before  the  Board  has  as  yet  been  held  and  an  injunction 
against  the  hearing  is  sought)  ;  Bethlehem  Shipbuilding  Corporation,  Ltd. 
v.  Madden,  No.  6712. 
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Statement  of  Facts 

This  case  originated  with  a  petition  (pp.  25-30)  ad¬ 
dressed  to  the  National  Labor  Relations  Board  by  Square 
Deal  Lodge  No.  40,  Amalgamated  Associatidn  of  Iron, 
Steel  &  Tin  Workers  of  North  America,  the  steel  union, 
alleging  that  petitioner  includes  in  its  membership  only 
persons  who  are  'production  workers  at  the  Etuntington, 
West  Virginia,  plant  of  The  International  Nickel  Com¬ 
pany,  Inc.;  that  there  exists  in  said  Huntington  plant  a 
bargaining  agency  of  employees  known  as  the  Employees’ 
Council,  a  company  union,  and  that  petitioner  comprises 
the  majority  of  employees  and  is  desirous  of  meeting  with 
the  employer  as  the  exclusive  representative  of  kll  the  pro¬ 
duction  employees  of  said  employer,  but  the  employer  has 
refused  to  deal  with  and  recognize  petitioner!  as  the  ex¬ 
clusive  representative  of  all  its  employees ;  wherefore, 
petitioner  prays  that  a  hearing  be  had  and  tl}at  an  elec¬ 
tion  be  held  among  plaintiff’s  employees  at  its  Hunting- 
ton,  West  Virginia,  plant  and,  if  the  election  shows  that 
petitioner  constitutes  a  majority  of  the  employees  at  said 
plant,  that  the  Board  designate  the  petitioner  as  the  rep¬ 
resentative  of  all  said  employees  for  the  purpose  of  collec¬ 
tive  bargaining. 

The  National  Labor  Relations  Board,  upon  said  peti¬ 
tion,  noticed  a  hearing  at  Huntington,  West  Virginia,  for 
March  12, 1936.  The  hearing  was  adjourned  to  and  finally 
held  on  April  10,  1936. 

At  the  hearing  plaintiff  introduced  uncontradicted  evi¬ 
dence  which  showed  conclusively  that  the  Huntington 
plant  and  its  employees  were  engaged  solely  ir.  the  manu¬ 
facture  of  nickel  products  and  were  not  in  afiy  wise  en¬ 
gaged  in  interstate  commerce  (Minutes  of  Board  Hear- 
ing,  pp.  38-82).  Upon  this  showing  plaintiff  challenged 
the  applicability  of  the  National  Labor  Relations  Act  to 
the  Huntington  plant  and  challenged  the  constitutionality 
of  the  Act  and  the  jurisdiction  of  the  Board  to  hold  the 
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hearing  or  proceed  further  in  the  matter.  Aside  from  sub¬ 
mitting  evidence  that  the  Huntington  plant  was  not  en¬ 
gaged  in  interstate  commerce  and  not  subject  to  the  juris¬ 
diction  of  the  Act  or  the  Board,  the  plaintiff  took  no  part 
in  the  hearing  (pp.  5,  59;  Minutes  of  Board  hearing,  pp. 
3-S,  26-S3 ) . 

The  Amalgamated  introduced  testimony  of  a  few  of  its 
members  that  there  was  some  rivalry  between  the  Amal- 
gamated  and  the  Employees’  Council  as  to  the  representa¬ 
tion  of  employees.  The  witnesses  refused  to  disclose  or 
submit  to  the  private  examination  of  the  Examiner  the 
Amalgamated  Lodge's  records  or  anv  documentary  evi- 
dence  to  show  the  number  of  members  of  the  Square  Deal 
Lodge  or  to  support  their  oral  statement  that  the  Lodge 
membership  comprised  a  majority  of  the  employees  (Min¬ 
utes  of  Board  Hearing,  pp.  132-135). 

The  Employees'  Council  showed  that  the  Council 
had  been  established  in  1933  and  its  members  elected 
annually  by  secret  ballot  of  over  seventy-five  per  cent, 
of  the  Huntington  employees  and  that  the  employees  had 
been  effectively  represented  by  the  Employees’  Council 
for  the  past  several  years  (Minutes  of  Board  hearing, 
pp.  83-176).  Among  the  accomplishments  of  the  Coun¬ 
cil  during  the  past  year  were  the  successful  negotia¬ 
tion  of  a  general  wage  increase,  an  adjustment  in  the 
number  of  hours  the  men  might  work  and  vacations  with 
pay.  The  Council  also  introduced  the  testimony  of  wit¬ 
nesses  from  practically  all  departments  of  the  Huntington 
plant  to  show  that  the  men  generally  did  not  want  to  be 
represented  by  the  Amalgamated  and  that  they  either 
wanted  to  be  free  from  group  representation  or  to  be  repre¬ 
sented  by  the  Council.  The  evidence  showed  that  there  were 
harmony  and  friendly  relations  existing  between  the  em¬ 
ployees  and  the  management  and  among  the  employees 
except  for  occasional  friction  stirred  up  by  the  Amal¬ 
gamated  leaders  (Minutes  of  Board  hearing,  pp.  176-320). 

The  Board  handed  down  its  decision  (pp.  32-41)  on 
June  11,  1936  ordering  the  holding  of  an  election.  The 


plaintiff  filed  its  bill  of  complaint  for  an  injunction  against 
the  holding  of  the  election  and  moved  for  ah  injunction 
pendente  life. 

The  bill  of  complaint  and  motion  papers  challenged 
the  constitutionality  of  the  Act  and  its  applicability  to 
plaintiffs  Huntington  plant  and  showed  that  tjie  Hunting- 
ton  plant  is  engaged  solely  in  manufacture  and  not  in 
interstate  commerce  (pp.  7-8,  42-49)  ;  that  plaintiff  bar¬ 
gains  with  its  employees  individually  or  collectively  by 
such  representatives  as  they  choose,  including  the  Amal¬ 
gamated  Lodge  to  the  extent  that  it  represents  employees, 
but  that  it  does  refuse  to  deal  exclusively  witji  the  Amal¬ 
gamated  Lodge  as  representing  all  the  employees  (p.  4) ; 
that  as  a  result  of  freedom  of  bargaining  and  generous 
treatment  of  the  employees  in  the  matter  of  wages,  stabil¬ 
ity  of  employment  (there  were  no  discharges  or  wage  rate 
reductions  due  to  the  business  recession  although  at  times 
the  plant  could  have  operated  more  efficiently  and  economi¬ 
cally  by  the  discharge  of  half  the  employees)  jand  old  age 
retirement  and  disability  and  death  benefit)  provisions, 
friendlv  and  harmonious  relations  have  abvfavs  existed 
between  plaintiff  and  its  employees  and  there  has  never 
been  a  strike,  lockout  or  shutdown  at  the  Huntington  plant 
(pp.  9-10)  ;  that  plaintiff  is  particularly  anxious  not  to 
embroil  its  peaceful  labor  relations  with  the  turbulent 
labor  relations  in  the  steel  industry  by  having  the  steel 
union  ( which  is  wholly  foreign  to  the  nickel  and  other  non- 
ferrous  industries)  become  the  exclusive  bargaining  agency 
for  the  Huntington  employees  (p.  11) ;  thatj  the  present 
goodwill  of  the  employees  toward  the  management  and 
toward  each  other  upon  which  plaintiff  depends  for  the 
uninterrupted  and  efficient  operation  of  its  Huntington 
plant  would  be  jeopardized  by  the  holding  of  an  election 
with  the  inevitable  electioneering,  contention  and  strife 
among  the  employees ;  and  the  interposition  between  plain¬ 
tiff  and  its  employees  of  an  exclusive  bargaining  agency 
designated  by  the  National  Labor  Relations  board  would 
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impair  existing  contracts,  relationships  and  bargaining 
machinery  and  would  disrupt  the  friendly  relations  now 
existing  to  plaintiff's  irreparable  injury  and  for  which 
there  is  no  legal  remedy  (pp.  9-10). 

The  Supreme  Court  of  the  District  of  Columbia  (Mr. 
Justice  Adkins)  did  not  hear  argument  on  the  motion  for 
an  injunction  'pendente  life  but  on  the  authority  of  its 
decision  in  preceding  cases,  now  before  this  Court,  entered 
findings  and  conclusions  denying  the  motion  for  an  injunc¬ 
tion  pendente  life  and  dismissing  the  bill,  upon  the  agree¬ 
ment  of  the  Board  that  it  would  not  attempt  to  hold  an 
election  until  after  the  hearing  and  determination  of  this 
case  on  appeal  before  this  Court. 

ARGUMENT 

We  shall  argue  in  this  brief : 

1.  That  the  National  Labor  Relations  Act  is  uncon¬ 
stitutional  : 

(a)  because  it  attempts  to  regulate  matters  re¬ 
served  to  the  states  under  the  Tenth  Amendment 
and  that  it  is  inapplicable  to  or  unconstitutional  as 
applied  to  plaintiff's  Huntington  plant  because  said 
plant  is  not  engaged  in  interstate  commerce ; 

(b)  because  it  attempts  to  deprive  plaintiff  and 
its  employees  of  their  freedom  of  contract  in  vio¬ 
lation  of  the  Fifth  Amendment; 

( c )  because  it  delegates  legislative  power  to  the 
National  Labor  Relations  Board  and  to  the  repre¬ 
sentatives  for  collective  bargaining  designated  by 
a  majority  of  employees. 

2.  That  injunctive  relief  is  necessary  because  plain¬ 
tiff  has  no  adequate  remedy  at  law  and  the  holding  of  an 
election  would  cause  plaintiff  irreparable  injury. 
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POINT  I. 

;  i 

THE  NATIONAL  LABOR  RELATIONS  ACT  IS  UN¬ 
CONSTITUTIONAL  IN  ITS  ENTIRETY  OR  A£  APPLIED 
TO  PLAINTIFF. 

A. 

The  Act  is  Unconstitutional  because  it  attempts  to 
regulate  matters  reserved  to  the  states  undeir  the  Tenth 
Amendment  and  is  inapplicable  to  or  unconstitutional  as 
applied  to  Plaintiff’s  Huntington  plant  because  it  is  not 
engaged  in  Interstate  Commerce. 

As  the  Supreme  Court  said  in  Carter  v.  porter  Coal 
Co.,  298  U.  S.  ,  56  Sup.  Ct.  855,  80  L.  Ed.  749,  762  : 

“  Since  the  validity  of  the  Act  depends  upon 
whether  it  is  a  regulation  of  interstate  commerce, 
the  nature  and  extent  of  the  power  conferred  upon 
Congress  by  the  commerce  clause  becomes  the  de¬ 
terminative  question  in  this  branch  of  the  case.” 

Whether  the  Act  is  intended  to  apply  to  a|l  employer- 
employee  relationships,  as  is  indicated  by  thd  broad  lan¬ 
guage  of  the  Act,  or  only  to  those  in  interstate  commerce 
is  perhaps  not  clear,  but  the  result  is  the  same  in  this 
case.  The  plaintiff’s  Huntington  plant  and  its  employees 
are  engaged  in  the  local  business  of  manufacturing  and 
not  in  interstate  commerce.  The  Act  is  therefore  either 
inapplicable  to  the  Huntington  plant  or  unconstitutional 
as  applied  to  it. 

We  shall  for  convenience  discuss  first  the  general  un¬ 
constitutionality  of  the  Act  and  then  its  undonstitution- 
ality  or  inapplicability  to  plaintiff’s  Huntingdon  plant. 

The  Act  is  Unconstitutional  as  Applied!  to  Produc¬ 
tion  or  Manufacturing. 

It  being  now  too  well  established  to  permit  of  argument 
that  production  and  manufacturing  are  not}  interstate 
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commerce,*  the  Act,  at  least  to  the  extent  that  it  is  in¬ 
tended  to  apply  to  production  and  manufacturing,  is  un¬ 
constitutional.  The  employment  of  labor  is  particularly 
outside  the  scope  of  federal  legislation-}*;  hence  the  Act, 
certainly  so  far  as  it  is  intended  to  apply  to  the  employ¬ 
ment  of  labor  in  production  or  manufacturing,  is  uncon¬ 
stitutional. 

The  most  recent  holding  of  the  Supreme  Court  on  the 
subject,  and  one  squarely  in  point,  is  the  Carter  decision. 
The  statute  involved  in  that  case,  the  Gulfey  Act,  is  so  sim¬ 
ilar  to  the  provisions  of  the  National  Labor  Relations  Act 
here  challenged  as  to  make  the  decision  of  the  court  in 
that  case  determinative  of  this  case. 

Section  1  of  the  Guffey  Act  recited  that  the  right  of 
mine  workers  to  organize  and  collectively  bargain  should 
be  guaranteed  in  order  to  avoid  obstructions  to  interstate 
commerce  that  recur  in  industrial  disputes  over  labor 
relations  at  the  mines.  Section  1  of  the  National  Labor 
Relations  Act  recites:  “The  denial  by  employers  of  the 
right  of  employees  to  organize  and  the  refusal  by  em¬ 
ployers  to  accept  the  procedure  of  collective  bargaining 
lead  to  strikes  and  other  forms  of  industrial  strife  or 
unrest,  which  have  the  intent  or  the  necessary  effect  of 
burdening  or  obstructing  commerce.”  Accordingly,  the 


*Coe  v.  Errol,  116  U.  S.  517,  525;  Kidd  v.  Pearson,  128  U.  S.  1,  21; 
United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  1,  12;  Arkadelphia  Milling 
Company  v.  St.  Louis  Southwestern  Ry.,  249  U.  S.  134,  149-152;  Crescent 
Oil  Co.  v.  Mississippi,  257  U.  S.  129,  136;  Heisler  v.  Thomas  Colliery  Co., 
260  U.  S.  245,  259;  Oliver  Iron  Mining  Co.  v.  Lord,  262  U.  S.  172,  177- 
179;  'Champlin  Refining  Co.  v.  Commission,  286  U.  S.  210,  235;  Chassaniol 
v.  Greenwood ,  291  U.  S.  584,  587 ;  A.  L.  A.  Schechter  Poultry  Corp.  v.  United 
States,  295  U.  S.  495,  542-550;  Carter  v.  Carter  Coal  Company,  298  U.  S. 

-  ,  56  Sup.  Ct.  855,  80  L.  Ed.  749;  Cf.  Hopkins  v.  United  States,  171 

U.  S.  578,  594;  Ware  &  Leland  v.  Mobile  County,  209  U.  S.  405,  412-413; 
Hill  v.  Wallace,  259  U.  S.  44,  68-70. 

fThe  Employers *  Liabiilty  Cases,  207  U.  S.  463 ;  Adair  v.  United  States, 
208  U.  S.  161,  176-180;  Hammer  v.  Dagenhart,  247  U.  S.  251,  271  et  seq.; 
United  Mine'  Workers  of  America  v.  Coronado  Coal  Company,  259  U.  S. 
344,  407-411;  United  Leather  Workers  International  Union  v.  Hcrkert  & 
Meisel  Trunk  Company,  265  U.  S.  457,  464  et  seq.;  Levering  &  Garrigues 
Co.  v.  Morrin,  289  U.  S.  103,  106-107;  Railroad  Retirement  Board  v.  Alton 
Railroad  Co.1,  295  U.  S.  330,  362;  Carter  v.  Carter  Coal  Company,  298  U.  S. 
- ,  56  Sup.  Ct.  855,  80  L.  Ed.  749. 
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Guffey  Act  guaranteed  to  employees  in  the  cpal  mining 
industry  the  right  to  organize  and  bargain  collectively 
and,  by  means  of  a  penal  tax,  required  all  coa}  producers 
to  subscribe  to  a  code  and  specified  that  whey  ever  labor 
agreements  were  negotiated  by  collective  bargaining  be¬ 
tween  representatives  of  two-tliirds  of  the  producers  in  a 
district  and  representatives  of  a  majority  of  the  mine 
workers  therein,  such  agreements  should  be  bidding  upon 
all  the  code  members  in  the  district.  The  National  Labor 
Relations  Act  similarly  provides  that  employees  shall  have 
the  right  of  self  organization,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  that  repre¬ 
sentatives  designated  or  selected  for  the  purposes  of  col¬ 
lective  bargaining  by  the  majority  of  the  employees  in  a 
unit  shall  be  the  exclusive  representatives  of  all  the  em¬ 
ployees  in  such  unit,  and  that  the  employer  shall  bargain 
collectively  and  exclusively  with  the  representatives  of 
his  employees  so  designated. 

The  identity  of  end  and  means  in  the  two  Apts  requires 
the  same  conclusion  as  to  their  validity.  The  Supreme 
Court  held  the  Guffey  Act  unconstitutional  on  the  three 
grounds  which  we  contend  make  the  National  Labor  Rela¬ 
tions  Act  unconstitutional :  that  the  Act  sought  to  regu¬ 
late  labor  relations  in  production,  which  is  not  commerce; 
that  the  Act  deprived  employers  and  employees  of  their 
freedom  to  contract,  in  violation  of  the  Fifth  Amendment ; 
that  the  Act  delegated  legislative  powers  to  a  majority 
of  employers  and  employees  to  regulate  the  labor  rela¬ 
tions  of  a  minoritv. 

%/ 

The  Supreme  Court  held  in  the  Carter  case  that  neither 
coal  mining  nor  the  labor  relations  arising  from  it  were 
interstate  commerce  and  despite  their  obvious  secondary 
effect  upon  commerce,  that  labor  disputes  did  not  so  affect 
interstate  commerce  as  to  give  Congress  control  over 
them.  The  decision  adhered  to  the  previous  rulings  of  the 
court  that  mining  and  manufacturing  are  ndt  interstate 
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commerce  ( Heisler  v.  Thomas  Colliery  Co .,  260  U.  S.  245; 
Oliver  Iron  Mining  Co.  v.  Lord,  262  U.  S.  172;  Kidd  v. 
Pearson,  128  U.  S.  1,  United  States  v.  E.  C.  Knight  Co., 
156  U.  S.  1 )  despite  the  extra-state  destination  of  the  prod¬ 
uct  mined  or  manufactured,  rejecting  all  the  arguments 
made  in  the  Act  and  before  the  Court  that  coal  mining  is 
affected  with  a  national  public  interest  and  that  labor  dis¬ 
putes  therein  obstruct  interstate  commerce — the  very  ar¬ 
guments  made  here  to  sustain  the  present  Act.  That  the 
unconstitutionality  of  the  present  Act  is  an  a  fortiori  con¬ 
clusion  from  the  Carter  decision  follows  from  the  fact 
that  the  present  Act  is  even  broader  in  its  intended  appli¬ 
cation  to  production  and  manufacturing  activity,  whereas 
the  Guffey  Act  was  limited  to  a  particular  activity  con¬ 
sidered  by  Congress  especially  to  be  affected  with  a  national 
public  interest.  The  court  in  holding  the  regulation  of 
that  particular  activity  to  be  beyond  the  commerce  power 
relied  on  the  broader  proposition,  often  held,  that  manu¬ 
facturing  is  not  commerce  and  quoted  the  language  of 
Oliver  Iron  Mining  Co.  v.  Lord,  262  U.  S-.  172,  178,  that 
“Mining  is  not  interstate  commerce,  but,  like  manufactur¬ 
ing,  is  a  local  business  subject  to  local  regulation  and  taxa¬ 
tion77  (Italics  ours).  Further  argument  is  hardly  neces¬ 
sary  to  demonstrate  that  Congress  does  not  possess  the 
power,  which  it  has  apparently  sought  to  exercise  in  the 
National  Labor  Relations  Act,  to  regulate  labor  relations 
in  manufacturing. 

Manufacturing  and  labor  conditions  in  manufactur¬ 
ing  being  a  field  beyond  Congressional  control,  Hammer 
v.  Dagenhart,  247  U.  S.  251,  is  authority  that  the  field  can¬ 
not  be  invaded  by  indirection  or  under  guise  of  an  exer¬ 
cise  of  the  commerce  power.  And  even  though  the  em¬ 
ployer  were  engaged  in  and  employed  labor  in  interstate 
commerce  as  well  as  in  intrastate  activity,  the  First  Em¬ 
ployers’  Liability  Case,  207  U.  S.  463,  is  decisive  that  a 
federal  statute  which  attempts  to  regulate  his  relation  to 
all  his  employees  indiscriminately  is  unconstitutional 
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in  toto.  And  as  the  Supreme  Court  has  already  deter¬ 
mined  in  A.  L.  A.  Schechter  Poultry  Cory.  v.  United 
States ,  295  U.  S.  495,  that  the  hours  and  wages  of  labor  in 
intrastate  industry,  even  though  they  indirectly  affect 
interstate  commerce,  are  beyond  the  reach  of  federal  regu¬ 
lation,  it  must  follow,  as  the  Carter  decision  holds,  that 
enforced  collective  bargaining  between  employers  and  em- 
employees  in  intrastate  industry  is  likewise  beyond  fed¬ 
eral  control.  Indeed,  it  is  more  than  probable  that  so 
sweeping  a  regulation  of  the  employment  relation  as  this 
Act  attempts  would  be  invalid  even  as  applied  to  a  truly 
interstate  industry  because  the  regulation  is  of  a  non¬ 
commercial  aspect  of  the  industry.  Railroad  Retirement 
Board  v.  Alton  Railroad  Co.,  295  U.  S.  330,  302;  Adair  v. 
United  States,  20S  U.  S.  161,  176-180. 

Nor  can  the  power  of  Congress  to  regulate  commerce 
be  extended  to  manufacturing  or  to  labor  relations  in 
manufacturing  upon  any  theory  that  lab|r  disputes 
“affect”  commerce  by  reducing  or  otherwise  obstructing 
the  flow  of  commerce.  That  theory,  which  is  the  resort 
of  Congress  in  both  the  Guffey  and  the  National  Labor 
Relations  Acts,  was  considered  and  disposed  of  by  the 
Supreme  Court  in  the  Carter  case:  The  court  said: 

“That  the  production  of  every  commodity  in¬ 
tended  for  interstate  sale  and  transportation  has 
some  effect  upon  interstate  commerce  may  be,  if  it 
has  not  already  been,  freely  granted;  and  we  are 
brought  to  the  final  and  decisive  inquiry  whether 
here  that  effect  is  direct  as  the  ‘preamble’  recites, 
or  indirect.” 

The  court  then  answered  this  inquiry  as  follows : 

“Much  stress  is  put  upon  the  evils  which  come 
from  the  struggle  between  employers  and  employees 
over  the  matter  of  wages,  working  conditions,  the 
right  of  collective  bargaining,  etc.,  and  the  result¬ 
ing  strikes,  curtailment  and  irregularity  of  produc¬ 
tion  and  the  effect  on  prices ;  and  it  is  insisted  that 
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interstate  commerce  is  greatly  affected  thereby. 
But,  in  addition  to  what  has  just  been  said,  the 
conclusive  answer  is  such  evils  are  all  local  evils 
over  which  the  federal  government  has  no  legisla¬ 
tive  ! control.  The  relation  of  employer  and  em¬ 
ployee  is  a  local  relation.  At  common  law  it  is  one 
of  the  domestic  relations.  The  wages  are  paid  for 
the  doing  of  local  work.  Working  conditions  are 
obviously  local  conditions.  The  employees  are  not 
engaged  in  or  about  commerce  but  exclusively  in 
producing  a  commodity.  And  the  controversies 
and  evils  which  it  is  the  object  of  the  Act  to  regu¬ 
late  and  minimize  are  local  controversies  and  evils 
affecting  local  work  undertaken  to  accomplish  that 
local  result.  Such  effect  as  they  may  have  upon 
commerce,  however  extensive  it  may  be,  is  second- 
arv  and  indirect.” 

On  the  same  subject  and  in  invalidating  an  order  of 
the  National  Labor  Relations  Board  under  this  verv  Act 
upon  the  ground  that  the  Board  has  no  jurisdiction  over 
a  labor  dispute  between  employer  and  employees  in  a 
steel  mill,  the  Circuit  Court  of  Appeals  for  the  Fifth  Cir¬ 
cuit  in  Rational  Labor  Relations  Board  v.  Jones  <£  Laugh - 
lin  Steel  Corporation ,  S3  F.  (2d)  998,  999,  said: 

“That  the  employer  has  a  very  large  business, 
the  interruption  of  which  by  a  strike  of  employees 
which  might  happen,  and  that  in  consequence  of 
such  strike  production  might  be  stopped  and  inter¬ 
state  commerce  in  the  products  affected,  does  not 
make  the  regulation  of  the  relation  justified  under 
the  commerce  power  of  Congress,  because  the  pos¬ 
sible  effect  on  interstate  commerce  is  too  remote 
to  warrant  federal  invasion  of  the  state's  right  to 
regulate  the  employer-employee  relation.” 

Manifestly  the  Act  is  not  designed  to  regulate  com- 
merce  but  to  regulate  the  employment  relation.  To  uphold 
it  this  Court  would  have  to  blind  itself  to  what  all  can  see, 
that  the  references  to  commerce  in  the  Act  do  not  express 
its  object  or  purpose  but  proffer  only  an  excuse  for  a  direct 
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invasion  of  intrastate  affairs.  As  in  Ilammeri  v.  Dagen- 
hart,  247  U.  S.  251,  the  Child  Labor  Tax  Case,  259  U.  S. 
20,  and  United  States  v.  Butler,  297  U.  S.  1,  the  ostensible 
exercise  of  a  federal  power  cannot  disguise  the  real  conse¬ 
quence  and  effect  of  the  Act;  it  neither  regulates  nor  seeks 
to  protect  interstate  commerce  but  seizes  upon  an  indirect, 
remote  and  conjectural  connection  between  employment, 
manufacture  and  commerce  as  an  ostensible  basis  for  im¬ 
posing  a  system  of  regulation  upon  employment  that  has 
no  reasonable  or  direct  relation  to  commerce. 

The  Act  is  inapplicable  to  ok  unconstitutional  as 

APPLIED  TO  PLAINTIFF’S  HUNTINGTON  PLANT. 


il  justifica- 
Xos.  6696- 


The  Board  does  not  attempt  a  constitution 
tion  of  the  Act  as  a  whole  (Appellee’s  Brief  in 
6700,  6705,  6712).  It  rather  takes  the  position  that  the 
Act  must  be  treated  as  having  some  field  of  constitutional 
application*  and  it  is  for  the  courts  to  separate  its  con- 


*The  Board  relies  on  three  classes  of  cases  ds  authority 
for  its  position  that  the  Act  is  not  entirely  invalid:  (1) 
The  cases  arising  under  the  Railway  Labor  Acts,  Texas  & 
New  Orleans  R.  R.  v.  Brotherhood,  2S1  U.  S.  548  and  Vir¬ 
ginian  Ry.  Co.  v.  System  Federation,  S4  F.  (2d)  641 
(C.  C.  A.  4th),  certiorari  granted,  October  12,  1936, 
which  sustained  the  provision  of  the  Rail  way  Labor 
Act  of  1926  guaranteeing  to  employees  freedom  from 
employer  interference  in  the  choosing  of  representa¬ 
tives  in  mediation  proceedings.  The  act  was  limited  in  its 
application  to  carriers  engaged  in  interstate  commerce 
whose  labor  disputes  would  have  a  direct  and  immediate 
effect  upon  interstate  commerce.  (2)  The  “throat  of  com¬ 
merce”  cases,  Stafford  v.  Wallace,  258  U.  S.  495,  Board  of 
Trade  v.  Olsen,  262  U.  S.  1,  Sicift  d  Co.  v.  United  States , 
196  U.  S.  375,  and  United  States  v.  Patten ,  22^  U.  S.  525, 
which  upheld  federal  regulation  of  the  channels  through 
which  interstate  commerce  passed  in  order  to  plleviate  the 
strangulation  of  commerce.  The  stockyards  apd  grain  ex¬ 
changes  there  regulated  were  merely  transfer  points  of 
commerce  essentially  interstate  where  there  'si'as  no  real 
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stitutional  aspects  from  its  unconstitutional  aspects  and 
apply  it  td  those  cases  of  interstate  industry  where  it 
might  constitutionally  be  applied  and  refuse  to  apply  it  to 
those  cases  of  intrastate  industry  where  it  cannot  constitu- 

V 

tionally  be  applied.  In  support  of  its  position  it  cites  two 
cases  from  the  Second  Circuit  (National  Labor  Relations 
Board  v.  Associated  Press,  85  F.  (2d)  56;  National  Labor 
Relations  Board  v.  F riedman-Marks  Co.,  85  F.  (2d)  1) 
and  two  cases  from  the  Fifth  Circuit  (Bradley  Lumber 
Co.  v.  National  Labor  Relations  Board,  S4  F.  (2d)  97,  cer¬ 
tiorari  denied  October  12,  1936;  National  Labor  Relations 
Board  v.  Jones  A  Laughlin  Steel  Cory.,  83  F.  (2d)  99S)  ; 
each  court  in  one  case  sustained  the  Board  because  inter¬ 
state  commerce  was  involved  and  in  the  other  vacated  an 


cessation  of  the  movement  of  the  goods  or  processing  or 
transformation  of  them  and  at  most  only  a  change  in 
ownership:  Contrast  the  case  of  Arkadelphia  Milling  Com¬ 
pany  v.  St.  Louis  Southwestern  Ry.,  249  U.  S.  134,  150-152, 
which  demonstrates  that  an  opposite  result  must  be 
reached  where  the  goods  stop  for  a  local  manufacturing 
process  that  materially  changes  their  character,  utility  or 
value.  (3)  The  labor  combination  cases,  Loeice  v.  Laiclor, 
208  U.  S.  274,  235  U.  S.  522,  Duplex  Printing  Press  Co.  v. 
Deering,  254  U.  S.  443,  Coronado  Coal  Co.  v.  United  Mine 
Workers  of  America,  268  U.  S.  295,  Bedford  Cut  Stone  Co. 
V.  Journeyman  Stone  Cutters'  Assfn,  274  U.  S.  37,  and 
Local  167  v.  United  States,  291  U.  S.  293,  in  which  the  con¬ 
certed  boycott  of  employers  by  destroying  the  interstate 
markets  for  their  goods  was  enjoined.  Federal  jurisdiction 
in  these  cases  depended  upon  the  actual  existence  of  a  di¬ 
rect  obstruction  to  commerce  arising  from  a  combination 


intended  to  produce  that  effect.  These  anti-trust  labor  cases 


must  be  read  with  the  parallel  line  of  labor  cases  in  which 
relief  under  the  federal  anti-trust  laws  was  denied  in  the 


absence  of  proof  that  the  labor  combination  had  an  in¬ 
tended  and  direct  effect  upon  commerce.  United  Mine 
Workers  of  America  v.  Coronado  Coal  Co.,  259  U.  S.  344, 
407,  ct  seq.;  United  Leather  Workers  v.  Herkert  <C*  Meisel 
Trunk  Co.,  265  U.  S.  457,  464,  471 ;  Levering  <G  Garrigues 
Co.  v.  Morrin ,  289  U.  S.  103,  106-10S.  Cf.  Industrial  Asso¬ 
ciation  v.  United  States ,  26S  U.  S.  64,  78-80. 


/ 


15 


order  of  the  Board  because  interstate  commerce  was  not  in¬ 
volved.  Assuming  that  the  Board  is  correct  in  principle, 
which  we  denv,  and  that  the  courts  may  and  Should  make 
the  Act  separable  in  its  application  and  treat  each  case  on 
its  own  facts  and  apply  the  Act  where  interstate  commerce 
is  directly  involved  and  refuse  to  apply  it  wheje  interstate 
commerce  is  not  directly  involved,  it  is  certain  that  the 
Act  cannot  constitutionally  be  applied  to  plaintiff’s  Hunt¬ 
ington  plant.  None  of  the  cases  decided  under  the  Act, 
not  even  those  holding  that  the  Act  has  some  tfield  of  con- 
stitutional  application,  has  held  the  Act  constitutional  as 
to  a  manufacturing  unit.  The  decisions  are  all  to  the 
effect  that  it  may  not  be  applied  to  manufacturing. 

The  operations  of  the  Huntington  plant  arq  exclusively 
manufacturing.  Every  step  in  plaintiff’s  operations  at 
its  Huntington  plant  is  detailed  in  the  affidavit  of  John 
F.  Thompson  which  was  submitted  on  the  motion  for  an 

Thompson’s 
which  was 


injunction  pendente  life  (pp.  42-49)  and  in  Dr. 
testimonv  to  the  same  effect  at  the  hearing 
held  in  Huntington  (Minutes  of  Board  heading  pp.  38 
S3) .  It  is  perfectly  clear  from  the  affidavit  and  testimony, 
as  it  is  from  all  the  evidence  adduced  at  the  hearing  and  is 
not  open  to  question,  that  the  operations  at 
and  the  employment  of  the  workers  at  Hudtington  are 
solely  in  manufacture.  True,  and  this  is  the  only  evidence 
which  was  introduced  and  the  only  evidence  upon  which 
the  Board  relied  to  the  contrary,  a  large  pari  of  the  raw 
materials  which  go  into  manufacture  at  Huntington  come 
from  without  the  state  and  a  large  part  of  the  finished 
products  are  shipped  without  the  state.  The  raw  materials 
which  are  imported,  however,  all  come  to  rest  within  the 
state  before  being  introduced  into  manufactjure  (pp.  7, 
42-43)  and  the  finished  products  are  warehoused  within 
the  state  at  the  conclusion  of  the  manufacturing  opera¬ 
tions  before  shipment  (pp.  7,  47-48).  A  month’s  supply 
of  all  raw  material  is  kept  on  hand  in  advance  of  use 
and  large  inventories  of  finished  products  &re  kept  on 
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hand  in  anticipation  of  sale  (pp.  7,  42-43,  47-48).  All 
shipments  bf  finished  products  are  made  bv  rail  or  truck 
operated  bf  regular  carriers  and  the  Huntington  em¬ 
ployees  have  nothing  to  do  with  their  transportation  out¬ 
side  the  State  of  West  Virginia  (pp.  7-8). 

The  operations  at  Huntington  are  not  the  mere  treat¬ 
ment  or  improvement  of  a  product  in  a  continuous  flow 
from  without  the  state  to  without  the  state.  (Contrast: 
'National  Labor •  Relations  Board  v.  Associated  Press,  85 
F.  1  (2d)  56,  C.  C.  A.  2d).  The  manufacturing  operation 
is  the  taking  of  raw  material  of  various  kinds  and  descrip¬ 
tion,  all  of  which  have  come  to  rest  within  the  state,  and 
the  transformation  of  such  materials  by  extensive  processes 
into  refined  products  of  totally  different  chemical  and 
physical  properties,  the  great  value  of  which  is  due  chiefly 
to  the  manufacturing  operation  rather  than  to  the  raw 
materials  (pp.  7,  43-45,  40).  The  finished  products  are 
then  warehoused  against  future  sales  (pp.  7,  47).  The 
matters  of  selling  and  billing  are  handled  exclusivelv  bv 
plaintiffs  New  York  office  and  not  by  the  Huntington 
plant  or  any  of  the  Huntington  employees  (pp.  7-8,  48- 
49). 

The  unimportance  and  irrelevance  of  the  facts  that 
the  raw  niaterials  come  from  without  the  state  and  the 
finished  products  are  shipped  without  the  state,  the  only 
facts  upon  which  the  Board  relies  for  its  conclusion  that 
the  Huntington  plant  is  engaged  in  interstate  commerce, 
are  made  Clear  by  the  decisions  of  the  Supreme  Court  in 
the  Schechter  (295  U.  S.  543)  and  Carter  (29S  U.  S.  , 
56  Sup.  Ct.  855,  SO  L.  Ed.  749)  cases.  In  the  former 
case  the  government  sought  to  establish  the  interstate 
character  of  the  poultry  slaughtering  business  by  a  show¬ 
ing  that  tlie  poultry  had  come  from  without  the  state.  In 
the  Carter  case  the  government  sought  to  establish  the 
interstate  character  of  coal  mining  by  a  showing  that 
the  mined  coal  was  shipped  without  the  state.  The 
Supreme  Court  rejected  the  contention  in  both  cases, 


17 


of  men  and 


holding  that  neither  the  fact  that  the  poultry  originally 
came  from  without  the  state  nor  the  fact  that  the  coal 
ultimately  was  shipped  without  the  state  had  gny  bearing 
on  the  nature  of  the  operations  within  the  state  and  held 
that  the  operations  in  both  cases  were  local  }n  character 
and  not  commerce. 

As  the  Supreme  Court  said  in  the  Carter  cgse:  “Never¬ 
theless,  the  local  character  of  mining,  of  ma 
and  of  crop  growing  is  a  fact,  and  remains  g  fact,  what¬ 
ever  may  be  done  with  the  products.” 

Particularly  concerning  the  employment 
bargaining  in  respect  to  their  employment,  the  court  said 
what  is  as  applicable  to  nickel  manufacturing  as  to  coal 
mining : 

“The  employment  of  men,  the  fixing  of  their 
wages,  hours  of  labor  and  working  conditions,  the 
bargaining  in  respect  to  these  things — whether 
carried  on  separately  or  collectively — each  and  all 
constitute  intercourse  for  the  purpos^  of  produc¬ 
tion,  not  of  trade.  The  latter  is  a  thing  apart  from 
the  relation  of  employer  and  employee, I  which  in  all 
producing  occupations  is  purely  local  (In  character. 
Extraction  of  coal  from  the  mine  is  the  same  and 
the  completed  result  of  local  activity]  Commerce 
in  the  coal  mined  is  not  brought  into  b^ing  by  force 
of  these  activities,  but  by  negotiations,  agreements 
and  circumstances  entirely  apart  from  production. 
Mining  brings  the  subject  matter  of  commerce  into 
existence — commerce  disposes  of  theip.” 

See  also  Industrial  Association  v.  United  States,  268  U.  S. 
64,  80-82 ;  Levering  &  Garrigues  Co.  v.  Morrin,  289  U.  S. 
103,  106-108.  Cf.  Arkadelphia  Milling  Company  v. 
St.  Louis  Southwestern  Ry.,  249  U.  S.  134,  149-152;  Utah 
Power  &  Light  Co.  v.  Pfost,  286  U.  S.  165,  181-183. 

So  here  the  employment  of  men  at  Huntington,  the 
fixing  of  their  wages,  hours,  and  working  conditions  and 
the  bargaining  in  respect  thereto  are  for  the  purposes 
of  production  and  are  purely  local  in  character.  The 
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“Petitioner's  theory  is  that  the  respondent  is 
engaged  in  interstate  commerce  because  of  the  ship¬ 
ment  of  raw  materials  to  it  from  other  states  and 
the  shipment  of  its  finished  products  to  other  states, 
and  in  addition,  that  the  flow  of  commerce  doctrine, 
as  exemplified  in  Swift  &  Co.  v.  United  States  (196 
U.  S.  375),  brings  this  manufacturer  within  the 
Federal  power  to  regulate  commerce.  Respondent 
contends  that  the  National  Labor  Relations  Act  as 
applied  to  it,  is  unconstitutional  and  therefore  in¬ 
valid  and  that  the  attempt  to  enforce  its  provisions 
against  it  is  illegal. 

“It  is  shown  that  the  alleged  unfair  labor  prac¬ 
tices  complained  of  occurred  in  the  manufacture  of 
clothing  in  Richmond,  Va.  None  of  the  workers 
involved  had  to  do  with  the  transportation  of  the 
clothing  after  its  manufacture.  Thev  were  engaged 
in  various  operations  in  the  Richmond  factory. 

“The  relations  between  the  employer  and  its 
employees  in  this  manufacturing  industry  were 
merely  incidents  of  production.  In  its  manufactur¬ 
ing,  respondent  was  in  no  way  engaged  in  inter¬ 
state  commerce,  nor  did  its  labor  practices  so 
directly  affect  interstate  commerce  as  to  come 
within  the  Federal  commerce  power.  Carter  v. 
Carter  Coal  Co .,  SO  L.  Ed.  741  (May  IS,  1936) ; 
Schechter  v.  United  States ,  295  U.  S.  495.  No 
authority  warrants  the  conclusion  that  the  powers 
of  tbe  Federal  Government  permit  the  regulation  of 
the  dealings  between  employers  or  employees  when 
engaged  in  the  purely  local  business  of  manufac¬ 
ture.” 

So  too  the  Circuit  Court  of  Appeals  for  the  Fourth  Cir¬ 
cuit,  although  at  the  same  time  it  sustained  the  law  as 
applied  to  a  carrier  engaged  in  interstate  transportation 
(National  Labor  Relations  Board  v.  Washington ,  Virginia 
and  Maryland  Coach  Co October  6,  1936,  unreported), 
held  that  the  law  did  not  apply  to  a  manufacturer  who  re¬ 
ceived  eighty  per  cent,  of  its  raw  material  from  out  of  the 
state  and  sent  over  fifty  per  cent,  of  its  product  out  of 
the  state.  Foster  Brothers  Manufacturing  Company ,  Inc . 
v.  National  Labor  Relations  Board  (C.  C.  A.  4th,  October 
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6,  1936,  unreported ) .  And  similarly  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  in  Frueliauf  Trailer  Co,  v. 
National  Labor  Relations  Board  (C.  C.  A.  6thi  June  30, 
1936,  unreported),  held  the  statute  inapplicable  to  a  man¬ 
ufacturer  whose  product  was  shipped  out  of  the  kate  after 
the  completion  of  the  manufacturing  process.  I 

So  here  the  fact  that  the  plaintiff  may  engage  in  inter¬ 
state  commerce  by  bringing  in  raw  materials,  ^.nd  again 
by  selling  and  delivering  its  products,  does  noj  alter  the 
fact  that  its  Huntington  plant  and  its  employees  there 
engaged  in  the  fabrication  of  nickel  products  aj'e  engaged 
solelv  in  manufacture  which  is  not  regulable  bv  federal 
law. 

B.  I 

The  National  Labor  Relations  Act  is  Unconstitutional 
because  it  attempts  to  deprive  Plaintiff  and  its  Employees 
of  their  freedom  of  contract  in  violation  of  the  Fifth 
Amendment. 

Even  if  the  Act  fell  within  the  jurisdiction  of  Con¬ 
gress  over  commerce,  it  would  remain  an  unconstitutional 
exercise  of  the  commerce  power.  The  power  to  regulate 
commerce  is  subject  to  the  Fifth  Amendment  atnd,  if  exer¬ 
cised,  must  be  exercised  in  conformity  with  due  process 
of  law.  Railroad  Retirement  Board  v.  Alton  Railroad  Co ,, 
295  U.  S.  330,  346-347;  Louisville  Joint  Stock  \jind  Bank 
v.  Radford ,  295  U.  S’.  555,  5S9.  It  cannot  be  exercised  so 
as  to  deprive  either  an  employer  or  an  employee  of  his 
freedom  of  contract.  The  present  Act  attemptb  both. 

That  freedom  of  contract  in  either  the  purchase  or 
sale  of  labor  is  both  a  right  of  liberty  and  if  property 
within  the  Fifth  Amendment  is  clear.* 

*Lochner  v.  New  York,  198  U.  S.  45,  53,  56;  Adair  v.  United  States, 
208  U.  S.  161,  174-176;  Coppage  v.  Kansas,  236  U.  S.  1,  14-16;  Truax  v. 
Raich,  239  U.  S.  33,  37-39,  41 ;  Adkins  v.  Childrens  Hospital,  261  U.  S. 
525,  545-546;  Meyer  v.  Nebraska,  2 62  U.  S.  390,  400-401;  Chas.  Wolff 
Packing  Co.  v.  Court  of  Industrial  Relations,  262  U.  S.  522,  533-534,  267 
U.  S.  552,  569;  Morehead  v.  People  ex  rel.  Tipaldo,  298  U.  S. — 56  Sup.  Ct. 
918,  80  L.  Ed.  921;  Cf.  Texas  &  New  Orleans  Railroad  Co.  v.  Brother¬ 
hood  of  Ry.  &  S.S.  Clerks,  281  U.  S.  548,  571;  Ribnik  vl  McBride,  277 
U.  S.  350.  ! 
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The  National  Labor  Relations  Act  abridges  the  free¬ 
dom  of  contract  of  the  employees  by  subjecting  any  min¬ 
ority  to  the  will  of  the  majority  in  bargaining  with  an 
employer.  Section  9  (a)  of  the  Act  provides  that  repre¬ 
sentatives  for  the  purposes  of  collective  bargaining 
selected  by  the  majority  of  the  employees  shall  be  the 
exclusive  representatives  of  all  the  employees.  Any  min¬ 
ority  individual  employee  or  group  of  employees  is  limited 
to  the  right  of  presenting  grievances  to  the  employer.  The 
right  of  the  individual  or  any  minority  to  bargain  with 
the  employer  in  respect  to  rates  of  pay,  wages,  hours  of 
employment  or  other  conditions  of  employment  is  taken 
away.  A  clearer  abridgement  of  the  employee’s  freedom 
of  contract  could  not  be  imagined. 

The  Act  abridges  the  freedom  of  contract  of  the  em¬ 
ployer  by  requiring  him  to  bargain  collectively  with  the 
representatives  of  his  employees  selected  in  accordance 
with  the  provisions  of  Section  9  (a),  which  means  that 
the  employer  must  deal  with  the  majority  representatives 
and  may  not  deal  with  any  minority  representatives  in 
respect  to  rates  of  pay,  wages,  hours  of  employment  or 
other  conditions  of  employment. 

The  employer  has  the  right  to  deal  with  his  employees 
individually  or  collectively  or  in  such  groups  as  he 
chooses  and  cannot  be  compelled  to  bargain  with  any 
group  or  prevented  from  bargaining  with  any  group.  Any 
interference  with  his  freedom  in  this  regard  is  a  violation 
of  rights  guaranteed  by  the  Fifth  Amendment.  An  em¬ 
ployee  has  the  right  to  refuse  or  accept  employment  on  such 
terms  as  he  will  and  to  bargain  in  relation  to  that  employ¬ 
ment  either  individually  or  collectively,  whether  as  part  of 
the  majority  or  not,  and  any  infringement  of  that  right  is  a 
violation  of  the  Fifth  Amendment.  . 

In  Adair  v.  United  States ,  208  U.  S.  161,  the  Supreme 
Court  held  unconstitutional  federal  legislation  which  pro¬ 
vided  that  no  employee  should  be  required  as  a  condition 
of  employment  to  agree  not  to  become  or  remain  a  member 
of  a  labor  union  and  made  it  a  crime  for  any  railroad 
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to  discriminate  against  or  discharge  an  employee  because 
of  his  membership  in  a  union.  And  in  Coppage |  v.  State  of 
Kansas ,  236  U.  S.  1,  the  Supreme  Court  held  unconstitu¬ 
tional  a  Kansas  statute  making  it  a  misdemeanor  to  re¬ 
quire  an  employee  as  a  condition  of  employment  not  to 
join  or  remain  a  member  of  a  labor  union.  Both  cases  are 
square  anticipatory  rulings  on  the  provisions  of  the 
National  Labor  Relations  Act  making  it  illegal  for  an 
employer  by  discrimination  in  regard  to  hire  c)r  tenure  of 
employment  or  any  term  or  condition  of  employment  to 
encourage  or  discourage  membership  in  any  lpbor  organi¬ 
zation.  It  follows  equally  that  the  freedom  of  contract 
guaranteed  by  the  Constitution  and  protected  by  the  Su¬ 
preme  Court  in  the  Adair  and  Coppage  cases  butlaws  the 
additional  requirements  of  the  National  Labor  Relations 
Act  that  employers  must  bargain  exclusively  with  repre¬ 
sentatives  of  employees  designated  by  a  majority  of  the 
employees. 

Speaking  of  the  similar  provision  of  the  Guffey  Act 
which  made  employment  agreements  made  between  a  ma¬ 
jority  of  the  employers  and  employees  in  a  distinct  binding 
on  all,  the  Supreme  Court  said  in  the  Carter  case : 

“The  effect,  in  respect  of  wages  apd  hour's,  is 
to  subject  the  dissentient  minority,  either  of  pro¬ 
ducers  or  miners  or  both,  to  the  will  bf  the  stated 
majority,  since,  by  refusing  to  submit,  j:he  minority 
at  once  incurs  the  hazard  of  enforcement  of  the 
drastic  compulsory  provisions  of  the  act  to  which 
we  have  referred.  To  ‘accept’,  in  tljese  circum¬ 
stances,  is  not  to  exercise  a  choice,  but  to  surrender 
to  force.  *  *  *  And  a  statute  which  attempts  to 
confer  such  power  undertakes  an  intolerable  and 
unconstitutional  interference  with  personal  liberty 
and  private  property.  The  delegation  jis  so  clearly 
arbitrary  and  so  clearly  a  denial  of  I  rights  safe¬ 
guarded  by  the  due  process  clause  of  the  Fifth 
Amendment,  that  it  is  unnecessary  to  do  more  than 
refer  to  decisions  of  this  court  which  foreclose  the 
question.” 
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C. 

The  National  Labor  Relations  Act  is  Unconstitutional 
because  it  delegates  legislative  power  to  The  National 
Labor  Relations  Board  and  to  the  representatives  for 
collective  bargaining  designated  by  a  majority  of  em¬ 
ployees. 


Section  9  (a)  of  the  Act  provides  that: 

“Representatives  designated  or  selected  for  the 
purposes  of  collective  bargaining  by  the  majority  of 
the  employees  in  a  unit  appropriate  for  such  pur¬ 
poses,  shall  be  the  exclusive  representatives  of  all 
the  employees  in  such  unit  for  the  purposes  of 
collective  bargaining  in  respect  to  rates  of  pay, 
wages,  hours  of  employment,  or  other  conditions  of 
employment.  *  * 


Section  9  (b)  provides: 

^Tlie  Board  shall  decide  in  each  case  whether, 
in  order  to  insure  to  employees  the  full  benefit  of 
their  right  to  self-organization  and  to  collective 
bargaining,  and  otherwise  to  effectuate  to  policies 
of  this  Act,  the  unit  appropriate  for  the  purposes 
of  collective  bargaining  shall  be  the  employer  unit, 
craft  unit,  plant  unit,  or  subdivision  thereof.” 


Section  9  (c)  provides: 

“Whenever  a  question  affecting  commerce  arises 
concerning  the  representation  of  employees,  the 
Board  may  investigate  such  controversy  and  certify 
to  the  parties,  in  writing,  the  name  or  names  of  the 
representatives  that  have  been  designated  or  se¬ 
lected.  In  any  such  investigation,  the  Board  shall 
provide  for  an  appropriate  hearing  upon  due  notice, 
either  in  conjunction  with  a  proceeding  under  sec¬ 
tion  10  or  otherwise,  and  may  take  a  secret  ballot 
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of  employees,  or  utilize  any  other  suitable  method 

to  ascertain  such  representatives.” 

The  Act  thus  provides  that  the  Board  shall  determine 
what  shall  be  the  unit  for  collective  bargaining,  to  which 
determination  both  the  employer  and  the  employee  must 
comply.  The  Board  may  decide  that  the  bargaining  unit 
shall  be  all  the  employees  of  an  employer  91*  that  the 
employees  of  a  separate  plant  shall  constitute  the  unit  or 
that  each  craft  shall  constitute  the  unit  or  the  iBoard  may 
choose  any  subdivision  of  the  employer,  plant  or  craft  as 
the  unit  for  collective  bargaining.  This  is  a  delegation  of 
power  and  authority  to  an  administrative  board  beyond 
any  delegation  thus  far  attempted  by  Congress  and  de¬ 
clared  invalid  by  the  Supreme  Court. 

Having  designated  the  unit  for  collective  bargaining, 
the  Board  is  empowered  to  select  any  method  it  chooses 
to  ascertain  who  the  majority  of  the  employees  in  a  unit 
wish  to  represent  them  for  the  purposes  of  collective 
bargaining,  and  the  Board  then  certifies  the  names  of  the 
representatives  so  designated.  These  representatives  then 
become  the  exclusive  agency  of  all  the  employees  in  such 
unit  for  the  purposes  of  collective  bargaining.  The  em¬ 
ployer  is  left  with  no  choice  as  to  whom  lie  shall  deal  with 
and  any  minority  of  the  employees  is  left  without  any 
means  or  agency  of  collective  bargaining  of  their  own 
choosing.  It  is  not  necessary  to  more  than  state  the  pro¬ 
visions  of  the  Act  to  see  that  there  is  a  delegation  of  power 
both  to  the  Board  and  to  the  majority  of  employees  in  a 
unit  and  their  representatives  which  surpasses  any  power 
which  is  within  the  jurisdiction  of  Congress  to  delegate. 
If  authority  is  necessary  for  the  illegality  df  such  dele¬ 
gation,  we  have  square  authority  in  the  decision  of  the 
Supreme  Court  in  the  Carter  case  which  ruled  on  the  simi¬ 
lar  provision  in  the  Guffey  Act  that  any  agreement  nego¬ 
tiated  by  collective  bargaining  between  representatives 
of  two-tliirds  of  the  producers  and  representatives  of  the 
majority  of  the  workers  should  be  binding  on  all  the  code 
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members.  The  Supreme  Court  said  of  that  delegation  of 
power : 


“The  power  conferred  upon  the  majority  is,  in 
effect,  the  power  to  regulate  the  affairs  of  an  unwill¬ 
ing  minority.  This  is  legislative  delegation  in  its 
most  obnoxious  form  for  it  is  not  even  delegation 
to  an  official  or  an  official  body,  presumptively  dis¬ 
interested,  but  to  private  persons  whose  interests 
may  be  and  often  are  adverse  to  the  interests  of 
others  in  the  same  business.” 


So  here  the  delegation  is  not  only  to  an  official  body, 
the  National  Labor  Relations  Board,  but  is  to  private 
persons  comprising  the  majority  of  the  employees  in  a 
unit  and  their  chosen  representatives.  To  those  private 
persons  is  delegated  power  and  exclusive  authority  to  bar¬ 
gain  for  all  the  employees  in  the  unit,  even  those  who  are 
an  unwilling  minority.  And  with  those  representatives,  and 
with  them  only,  the  employer,  without  any  option,  must 
bargain.  We  have  here  not  only  delegation  “rampant”, 
as  described  by  the  Supreme  Court  in  the  Schechter  case, 
but  “delegation  in  its  most  obnoxious  form”,  as  described 
by  the  Supreme  Court  in  the  Carter  case. 


POINT  II. 

PLAINTIFF  IS  ENTITLED  TO  AN  INJUNCTION. 

We  have  shown  that  the  Act  is  inapplicable  to  or 
unconstitutional  as  applied  to  plaintiff's  Huntington 
plant,  and  that  the  Board  has  no  authority  with  reference 
to  the  Huntington  plant  or  its  employees.  Since  all  the 
facts  in  this  regard  were  fully  developed  at  the  hearing 
before  the  Board,  the  Board  cannot  rest  upon  the  point 
upon  which  it  relied  in  the  cases  previously  argued  before 
this  Court — that  it  has  not  had  the  opportunity  to  hear  the 
facts  and  exercise  its  administrative  judgment.  It  has 
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ruled  that  the  Act  is  applicable  to  plaintiff’s  fluntington 
plant,  although  the  Circuit  Courts  of  Appeals  for  the 
Second,  Fourth,  Fifth  and  Sixth  Circuits,  on  indistinguish¬ 
able  facts,  have  ruled  that  the  Act  is  neither  applicable  nor 
constitutional.*  On  this  showing,  the  Board  takes  the 
most  unusual  position,  that  even  if  the  Act  is  unconstitu¬ 
tional  or  inapplicable  to  plaintiff,  the  Board  i^s  privileged 
to  proceed  and  visit  upon  plaintiff  the  consequences  of  the 
Act. 

What  are  the  consequences  with  which  plaintiff  is 
threatened  by  virtue  only  of  the  outstanding  order  for  an 
election?  Its  plant  will  be  turned  into  rival  camps,  two, 
at  least,  contending  for  supremacy  and  exclusive  power  to 
represent  all  employees  in  matters  of  collective  bargain¬ 
ing,  and  a  third,  consisting  of  employees  contending  for 
complete  freedom  in  their  bargaining  with  the  plaintiff 
without  enforced  representation  by  any  group.  The  elec¬ 
tioneering,  bickering  and  strife  that  will  ensue  will  in¬ 
evitably  result  in  ill-will  among  the  employees  and  toward 
the  management.  The  smooth  operations  ot  the  plant 
will  certainly  be  interfered  with  and  the  liarnjonious  and 
friendly  labor  relations  which  plaintiff  has  built  up  over 
the  past  fourteen  years  and  upon  which  it  is  dependent 
for  the  uninterrupted  and  efficient  operation  of  its  plant 
will  be  jeopardized. 

Upon  what  grounds  does  the  Board  contend  that  it  has 
the  privilege,  if  not  the  authority,  so  to  interfere  in  plain¬ 
tiff’s  labor  relations  and  initiate  a  contest  to  extinction 
between  employee  groups?  The  Board  rests  its  privilege 
on  three  propositions:  (a)  that  to  hold  an  election  and 


create  the  status  of  an  exclusive  employees’!  bargaining 
agency  is  to  produce  no  legal  consequence,  (b)  that  a  legal 
remedy  is  available  to  plaintiff  through  the  Circuit  Court 
of  Appeals  subsequently  reviewing  a  cease  and  desist  order 
issued  by  the  Board,  and  (c)  that  the  consequences  of  an 


*Notional  Labor  Relations  Board  v.  Fricdman-Harry  Marks  Clothing 
Co.,  Inc.,  85  F.  (2d)  1  (C.  C.  A.  2d)  ;  Foster  Brothers  Manufacturing  Com¬ 
pany,  Inc.  v.  National  Labor  Relations  Board  ( C .  C.  A.  4th,  October  6, 
1936,  unreported)  ;  National  Labor  Relations  Board  v.  Jones  &  Laughlin 
Steel  Corporation,  83  F.  (2d)  998  (C.  C.  A.  5th)  ;  Fruchauj  Trailer  Co.  v. 
National  Labor  Relations  Board  (C.  C.  A.  6th,  June  30,  193p,  unreported). 
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election  are  not  injurious.  We  shall  consider  these  three 
propositions  in  order. 


A. 


The  Act  itself  in  conjunction  with  an  election  has  a 
direct  coercive  effect  upon  plaintiff  and  its  legal  rights. 

The  Act  provides  : 

“Representatives  designated  or  selected  for  the  pur¬ 
poses  of  collective  bargaining  by  the  majority  of  the  em¬ 
ployees  in  a  unit  appropriate  for  such  purposes,  shall  be  the 
exclusive  representatives  of  all  the  employees  in  such 
unit  for  the  purposes  of  collective  bargaining  in  respect  to 
rates  of  pay,  wages,  hours  of  employment,  or  other  condi¬ 
tions  of  employment.”* 

“It  shall  be  an  unfair  labor  practice  for  an  employer — 
(1)  To  interfere  with,  restrain,  or  coerce  employees  in  the 
exercise  of  the  rights”  “to  bargain  collectively  through  rep¬ 
resentatives  of  their  own  choosing” — (5)  To  refuse  to  bar¬ 
gain  collectively  with  the  representatives  of  his  employees, 
subject  to  the  provisions  of  Section  9(a).”y 

The  immediate  consequence  of  an  election  is  clear.  As 
soon  as  the  majority  of  employees  select  representatives 
for  collective  bargaining  purposes — and  that  is  the  express 
and  sole  purpose  of  an  election — a  new  status  has  been 
created  in  the  employer’s  labor  relations.  Without  any 
choice  on  his  part,  there  has  been  created  by  operation  of 
the  Act  and  election  a  new  and  exclusive  agency  for  em¬ 
ployee  bargaining  with  which  and  with  which  only  he  must 
deal.  To  refuse  to  bargain  with  the  representatives  so 
chosen  or  to  bargain  with  any  other  individuals  or  minority 
groups  is  to  become  forthwith  guilty  of  an  unfair  labor 
practice.  That  is  clear  from  the  Act;  it  is  doubly  clear 
from  the  reports  of  the  Committees  of  Congress. 


*  Section  9(a). 

fSection  8(1),  (5),  Section  7. 
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The  Senate  Committee  said: 

"Majority  rule  carries  the  clear  implication  that 
employers  shall  not  interfere  with  the  practical  ap¬ 
plication  of  the  right  of  employees  to  bargain  col¬ 
lectively  through  chosen  representatives  by  bar¬ 
gaining  with  individuals  or  minority  groups  in 
their  own  behalf,  after  representatives  liave  been 
picked  by  the  majority  to  represent  all.”j‘‘ 


The  House  Committee  said :  j 

"As  a  necessarv  corollarv  it  is  an  aci  of  inter- 
ference  under  sec.  S  (1)  for  an  employer,  after 
representatives  have  been  so  designated  by  the  ma¬ 
jority,  to  negotiate  with  individuals  or  minority 
groups  in  their  own  behalf  on  the  basic  subjects  of 
collective  bargaining.”t 

Could  there  be  a  more  definite  legal  consequdnce  of  any 
act  than  follows  from  the  mere  holding  of  ajn  election 
under  this  Act?  The  election  in  and  of  itself  creates  a 
statu#  and  the  failure  of  the  employer  to  recpgnize  that 
status  constitutes  an  unfair  labor  practice  by  immediate 
operation  of  law.  That  means  not  that  the  jBoard  can 
declare  his  failure  to  recognize  and  honor  the  new  status 
an  unfair  labor  practice ;  it  means  that  whetheij  or  not  the 
Board  declares  it  to  be  such,  it  is  an  unfair  labor  practice 
and  forbidden  by  the  law  itself.  "The  Board  is  Empowered, 
as  hereinafter  provided,  to  prevent  any  person  f|rom  engag¬ 
ing  in  any  unfair  labor  practice  (listed  in  sectic|n  8)  affect¬ 
ing  commerce.”:!;  Upon  the  strength  of  a  finding  that  an 
employer  "has  engaged  in  or  is  engaging  in  any  such  unfair 
labor  practice”  the  Board  can  make  an  order  specifically 
requiring  the  employer  to  cease  and  desist  from  that  un¬ 
fair  labor  practice  and  have  that  order  enforced  speci¬ 
fically  by  the  coercive  process  of  the  Circuit  Court  of 
Appeals  or  this  Court.  Section  10(c),  (e).  But  whether 


♦Senate  Report  No.  573,  74th  Cong.,  1st  Sess.,  p.  13. 
tHouse  Report  No.  1147,  74th  Cong.,  1st  Sess.,  p.  20. 
^Section  10(a). 
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or  not  the  Board  or  Court  takes  action,  a  status  has  been 
created  and  an  unfair  labor  practice  committed  by  opera¬ 
tion  of  the  Act  alone. 

In  other  words,  once  an  election  has  been  held,  the 
Act  itself  strikes  down  the  pre-existing  constitutional 
right  of  the  employer  to  bargain  with  his  employees  in¬ 
dividually!  or  in  minority  groups  and  creates  a  new,  legally 
enforcible,  exclusive  representation  status.  To  interfere 
with  that  exclusive  status  by  exercising  the  constitutional 
right  to  bargain  with  employees  individually  or  with  mi¬ 
nority  representatives  is  forbidden  by  the  Act  and  made 
an  unfair  labor  practice  which  can  be  specifically  enjoined 
at  the  suit  of  the  Board.  The  law  by  its  own  motion,  with¬ 
out  further  action  by  the  Board  or  anyone  else,  attempts 
to  create  new  legal  rights  and  strike  down  old  legal  rights, 
operating  directly  upon  the  employment  relation,  and 
then  goes  on  to  create  specific  enforcement  procedure, 
without,  however,  giving  the  employer  any  correlative 
remedv. 

V 

Consider  the  right  of  property,  guaranteed  by  the  Con¬ 
stitution,  which  is  invaded  by  the  holding  of  an  election. 
The  right  of  plaintiff  to  bargain  with  its  employees  indi¬ 
vidually  or  in  such  units,  majority  or  minority,  as  it 
chooses  is  a  right  of  property  and  contract  protected  by 
the  Fifth  Amendment.  Adair  v.  United  States,  208  U.  S. 
161,  Coppage  v.  Kansas ,  236  U.  S.  1,  Trua.r  v.  Raich,  239 
U.  S.  33,  Hitcliman  Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S. 
229.  The  provisions  of  the  present  Act,  making  the  rep¬ 
resentatives  selected  by  the  majority  of  employees  the  ex¬ 
clusive  representatives  of  all  the  employees  for  the  pur¬ 
poses  of  collective  bargaining,  and  requiring  the  plaintiff 
to  bargain  collectively  with  those  representatives, — these 
provisions  make  the  holding  of  the  election,  which  creates 
the  status  of  the  majority’s  representatives  as  the  exclu¬ 
sive  representatives  of  all  employees  with  whom  the  plain¬ 
tiff  must  deal,  a  direct  and  immediate  interference  with 
that  contract  and  property  right  of  the  plaintiff  to  bargain 
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with  its  employees  on  such  terms  and  in  such  units  as  it 
will. 

The  Supreme  Court  in  Adair  v.  United  States,  208 
U.  S.  161,  172,  174-5,  said  of  a  law  forbidding  employers 
from  discriminating  against  employees  on  account  of  their 
union  affiliations: 

“In  our  opinion  that  section,  in  the  particular  men¬ 
tioned,  is  an  invasion  of  the  personal  liberty,  as 
well  as  the  right  of  property,  guaranteed1  by  that 
Amendment  [Fifth  Amendment].  *  *  *  Ijhe  right 
of  a  person  to  sell  his  labor  upon  such  terms  as  he 
deems  proper  is,  in  its  essence,  the  same  as  |tlie  right 
of  the  purchaser  of  labor  to  prescribe  tljie  condi¬ 
tions  upon  which  he  will  accept  such  labor  from  the 
person  offering  to  sell  it.  *  *  *  In  all  such  particulars 
the  employer  and  the  employe  have  equality  of 
right,  and  any  legislation  that  disturbs  that  equal¬ 
ity  is  an  arbitrary  interference  with  the  liberty  of 
contract  which  no  government  can  legally  justify 
in  a  free  land.” 

Again  the  Supreme  Court  in  Coppage  v.  Kansas,  236 
U.  S.  1,  20,  in  holding  invalid  a  Kansas  statute  piaking  it 
a  misdemeanor  to  require  an  employee  as  a  condition  of 
employment  not  to  join  or  remain  a  member  of  a  labor 
union,  said: 

“x\nd  can  there  be  one  rule  of  liberty  for  the  labor 
organization  and  its  members,  and  a  different  and 
more  restrictive  rule  for  employers?  We  think  not; 
and  since  the  relation  of  employer  and  employe  is  a 
voluntary  relation,  as  clearly  as  is  that  between  the 
members  of  a  labor  organization,  the  employer  has 
the  same  inherent  right  to  prescribe  the  t^rms  upon 
which  he  will  consent  to  the  relationship,  and  to 
have  them  fairly  understood  and  expressed  in 
advance.”  | 

The  absolute  right  of  both  employer  and  employee  to 
bargain  with  each  other  on  such  terms  and  upder  such 


32 


conditions  as  they  individually  will  is  thus  unequivocally 
guaranteed  by  the  Fifth  Amendment.  It  does  not  require 
argument  to  demonstrate  that  a  statute  which  attempts 
to  prescribe  the  terms  and  conditions  under  which  that 
bargaining  shall  take  place,  as  this  statute  does,  infringes 
immediately  upon  property  and  contract  rights  of  both  em¬ 
ployer  and  employee.  The  election  of  certain  representa¬ 
tives  through  whom  only  any  employee  may  bargain  and 
with  whom  the  employer  must  bargain  is  the  most  obvious 
and  direct  possible  interference  with  that  freedom  of  con¬ 
tract  guaranteed  by  the  Constitution,  i 

The  interference  in  this  case  is  not  onlv  with  the  free- 

4/ 

dom  of  the  employer  and  employee  to  contract.  It  is  an 
interference  with  subsisting  contract  relations.  This 
plaintiff,  although  it  has  not  required  that  its  employees 
refrain  from  joining  a  labor  union,  has  adopted  a  clearly 
understood  policy  which  is  a  definite  part  of  existing  em¬ 
ployment  contracts  that  bargaining  between  employer  and 
employee  shall  be  free  and  unconfined,  so  that  the  indi¬ 
vidual  employee  or  any  minority  or  majority  groups  of 
employees  have  access  to  and  may  bargain  freely  with 
the  plaintiff  and  the  plaintiff  with  them.  The  present 
Act,  prescribing  a  different  policy,  establishing  a  new 
status,  arid  imposing  it  upon  the  employer-employee  rela¬ 
tionship,  attempts  to  outlaw  any  bargaining  except  with 
majority  representatives,  and  is  a  clear  interference  with 
this  existing  contract. 

It  does  not  matter  that  the  existing  employment  con¬ 
tracts  are  contracts  at  will  or  that  the  plaintiff  may 
change  its  policy  at  will.  A  third  party  interloper, 
whether  a  union  organizer  or  a  government  agency  acting 
beyond  its  authority,  cannot  come  into  the  Huntington 
plant  and  change  the  employment  status  against  the  will 
of  the  parties  to  it.  The  attempt,  as  the  cases  hold,  is  a 
proper  subject  for  injunctive  relief. 

Truax  v.  Raich ,  239  U.  S.  33,  38,  presented  a  situation 
legally  similar  to  the  situation  presented  by  this  Act. 
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There  was  a  statute  which  prescribed  the  percentage  of 
aliens  which  an  employer  might  employ.  RaichJ  an  alien, 
was  about  to  lose  his  job,  not  because  the  employer  wanted 
to  discharge  him,  but  by  operaton  of  the  law  wh^ch  would 
compel  the  employer  to  discharge  him.  The  argument  was 
made  that  Raich  could  not  complain  because  his  contract 
was  only  at  will  and  he  could  be  discharged  at  any  time 
anyway  and  that  the  statute  did  not  operate  upon  him  but 
upon  the  employer.  The  court,  in  language  peculiarly 
appropriate  to  the  present  case,  said : 

“The  right  to  earn  a  livelihood  and  to  continue  in 
employment  unmolested  by  efforts  to  enforce  void 
enactments  should  similarly  be  entitled  to  protec¬ 
tion  in  the  absence  of  adequate  remedy  at  law.  It  is 
said  that  the  bill  does  not  show  an  employment  for  a 
term,  and  that  under  an  employment  at  will  the 
complainant  could  be  discharged  at  any  time  for 
any  reason  or  for  no  reason,  the  motive  of  the  em¬ 
ployer  being  immaterial.  The  conclusion,  however, 
that  is  sought  to  be  drawn  is  too  broad.  The  fact 
that  the  employment  is  at  the  will  of  the  parties, 
respectively,  does  not  make  it  one  at  the  will  of 
others.  The  employe  has  manifest  interest  in  the 
freedom  of  the  employer  to  exercise  hi^  judgment 
without  illegal  interference  or  compulsibn  and,  by 
the  weight  of  authority,  the  unjustified  interference 
of  third  persons  is  actionable  although  ifhe  employ¬ 
ment  is  at  will.”  [ 

i 

Nor  does  it  matter  that  the  interference  with  the  sub¬ 
sisting  status  falls  short  of  causing  a  breach  of  the  em¬ 
ployment  contracts.  In  Hitchman  Coal  &  Coke  Co.  v. 
Mitchell,  245  U.  S.  229,  250-251,  the  employer,  who  made 
only  employment  contracts  at  will,  had  required  his  em¬ 
ployees  as  a  condition  of  their  employment  to  agree  not 
to  join  a  labor  union.  The  defendant  in  that  ^ase  was  an 


outsider  who  was  trying  to  induce  the  employees  to  join  a 
labor  union.  An  injunction  was  granted,  the  c<Wt  saying : 
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“The  same  liberty  which  enables  men  to  form 
unions,  and  through  the  union  to  enter  into  agree¬ 
ments  with  employers  willing  to  agree,  entitles  other 
men  to  remain  independent  of  the  union  and  other 
employers  to  agree  with  them  to  employ  no  man 
who  owes  any  allegiance  or  obligation  to  the  union. 
In  the  latter  case ,  as  in  the  former ,  the  parties 
are  entitled  to  he  protected  hy  the  laic  in  the  enjoy¬ 
ment  of  the  benefits  of  any  lawful  agreement  they 
may  make.  This  court  repeatedly  has  held  that  the 
employer  is  as  free  to  make  non-membership  in  a 
union  a  condition  of  employment,  as  the  working 
man  is  free  to  join  the  union,  and  that  this  is  a 
part  of  the  constitutional  rights  of  personal  liberty 
and  private  property,  not  to  be  taken  away  even 
by  i  legislation,  unless  through  some  proper  exercise 
of  the  paramount  police  power.  Adair  v.  United 
States,  208  U.  S.  161,  174;  Coppage  v.  Kansas ,  236 
U.  S.  1,  14.  In  the  present  case,  needless  to  say, 
there  is  no  act  of  legislation  to  which  defendants 
may  resort  for  justification. 

“Plaintiff,  having  in  the  exercise  of  its  un¬ 
doubted  rights  established  a  working  agreement 
between  it  and  its  employees,  with  the  free  assent 
of  the  latter,  is  entitled  to  be  protected  in  the 
enjoyment  of  the  resulting  status,  as  in  any  other 
legal  right.  That  the  employment  was  ‘at  will/ 
and  terminable  by  either  party  at  any  time,  is  of 
no  consequence.”  (Italics  ours.) 

Had  the  defendants  here  proceeded  in  their  private 
capacities  by  persuasion  to  produce  against  the  will  and 
without  the  consent  of  the  employer  the  effect  which  they 
seek  by  the  application  of  this  invalid  Act  they  would 
simply  be  guilty  of  the  tort  of  interfering  with  contract. 
They  could  claim  no  privilege  or  justification  for  procuring 
a  breach  of  the  existing  employment  status  because  they 
are  strangers  to  it  in  every  sense  of  the  word.  They 
derive  no  greater  privilege  from  an  invalid  statute.*  The 

♦It  is  obvious  from  Ex  parte  Young,  209  U.  S.  123,  159-160,  Phila¬ 
delphia  Company  v.  Stimson,  223  U.  S.  605,  619-620,  Degge  v.  Hitchcock, 
229  U.  S.  162,  171  and  Sterling  v.  Constantin,  287  U.  S.  378,  393,  that 
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situation  is  the  same  as  in  the  Hitchman  case,  s\,ipra,  and 
the  plaintiff  is  entitled  to  an  injunction  against  jthe  inter¬ 
ference. 


B. 


The  plaintiff  has  no  adequate  legal  remedy. 

| 

The  Board  takes  the  position  that  the  Act  provides  an 
adequate  legal  remedy  against  the  commission  cjf  error  in 
an  election  proceeding  through  the  judicial  review  pro¬ 
vided  by  Section  10(f)  of  the  Act.  But  under  flection  10 
the  only  case  which  ever  reaches  the  courts  is  on£  in  which 
an  order  finding  the  employer  guilty  of  an  unjfair  labor 
practice  and  directing  him  to  cease  and  desistj  has  been 
entered.  True,  if  the  unfair  labor  practice  charged  is  a  re¬ 
fusal  to  bargain  with  majority  representatives  elected 
under  Section  9  of  the  Act,  the  record  made  in  tiie  election 
proceedings  is  included  in  the  record  of  the  proceedings  re¬ 
sulting  in  the  cease  and  desist  order  and  the  ultimate  decree 
of  the  court  enforcing,  modifying  or  setting  asid^  the  cease 
and  desist  order  is  entered  upon  the  entire  proceedings.* 
There  is  nothing  in  the  Act  which  indicates,  however,  that 
the  reviewing  court  can  set  aside  a  “Direction  of  Election” 
or  vacate  a  certification  of  the  representatives  elected,  or 
award  the  employer  any  damages  or  other  compensation 
or  even  any  public  apology  for  charging  him  wfith  an  un¬ 
fair  labor  practice.  No  relief  is  possible  undej  this  stat¬ 
ute  for  the  interference  with  labor  relationships  and  the 
injury  to  business  which  the  holding  of  an  election  and  the 


since  the  defendants  have  acted  either  under  a  law  wholly  unconstitutional 
or  in  excess  of  any  jurisdiction  given  them  by  the  law,  theif  acts  are  the 
acts  of  private  citizens  and  derive  no  protection  or  special  quality  from  the 
Act.  See  also  Board  of  Liquidation  v.  McCornb,  92  U.  S.  531,  541,  Noble 
v.  Union  River  Logging  R.  R.,  147  U.  S.  165,  171-172,  Waite  v.  Macy,  246 
U.  S.  606,  610.  This  suit  in  effect  is  one  against  individuals  (’ Colorado  v. 


Toll,  268  U.  S.  228,  230)  who,  if  they  continue  their  acti 


private  wrongdoers.  Rickert  Rice  Mills  v.  Fontenot,  297  U.  S.  110,  113 


rity  are  mere 


♦Section  9(d). 
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charge  of  an  unfair  labor  practice  must  occasion.  Even 
if  the  certification  of  representatives  were  set  aside  on  such 
review,  it  would  be  merely  a  consolatory  dictum  and  would 
neither  undo  the  injury  done  nor  award  compensation 
for  it. 

A  legal  remedy  to  forestall  equity’s  intervention  must 
be  “plain  and  adequate,  or,  in  other  words,  as  practical 
and  efficient  to  the  ends  of  justice  and  its  prompt  admin¬ 
istration  as  the  remedy  in  equity.”  Boyce  v.  Grundy,  2S 
U.  S.  (3  Pet.)  210,  215. 

There  is  no  such  legal  remedy  here;  indeed,  there  is  no 
legal  remedy  at  all.  A  judicial  review  so  limited,  post¬ 
poned  and  encumbered  as  to  require  the  plaintiff  to  sub¬ 
mit  to  an  election  with  all  the  attendant  strife,  ill-will 
and  disruption  of  operations,  and  to  violate  the  law  and 
become  charged  with,  tried  and  convicted  before  the  em¬ 
ployees  and  the  public  for,  an  unfair  labor  practice,  as  a 
condition  to  judicial  review  and  then  on  that  review  be 
bound  bv  the  findings  of  fact  made  bv  the  Board,  is  not 
a  remedV  worthy  of  the  name  and  certainly  not  such  a 
remedy  as  to  avoid  equitable  intervention. 

The  ultimate  limitation  imposed  by  the  Act  on  the  ju¬ 
dicial  review,  that  the  findings  of  the  Board  if  supported 
by  evidence  shall  be  conclusive,*  alone  makes  the  legal 
remedy  provided  by  the  Act  inadequate  and  indeed  invalid. 
Among  the  facts  which  the  Board  is  to  determine  and  upon 
which  its  findings  are  conclusive  is  the  fact  of  its  own 
jurisdiction,  including  the  fact  of  whether  or  not  the  Hunt¬ 
ington  plant  is  engaged  in  interstate  commerce.  In 
Crowell  v.  Benson,  285  U.  S.  22,  54  et  seq.,  the  Supreme 
Court  held  that  the  determination  of  the  jurisdiction  of 
an  administrative  board  was  a  judicial  function  and  that 
the  determination  of  the  facts  determining  such  jurisdic¬ 
tion  could  not  be  taken  from  the  court  and  delegated  to  an 
administrative  board.  It  is  the  privilege  and  duty  of  the 
court  to  determine  such  constitutional  jurisdictional  facts 
de  novo  and  independently.  St.  Joseph  Stockyards  v. 


♦Secs.  10(e),  10(f). 
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United  States,  29S  U.  S.  38,  51-54.  The  present  Act  bv 
seeking  to  vest  the  Board  with  final  power  to  determine 
the  facts  both  renders  the  legal  remedy  inadequate  and  in¬ 
fringes  upon  the  judicial  power  established  by  A^rticle  III 
of  the  Constitution. 

The  Board’s  double  argument  that  the  plaintiff  is  not 
aggrieved  by  the  holding  of  an  election  and  that  the  review 
provided  by  the  Act  is  adequate  because  no  penalties  can 
be  imposed  upon  plaintiff  until  after  the  Court  has  acted 
is  empty  legalism  without  substance.  Granted,  until  the 
Court  has  decided  to  enforce  a  cease  and  desist  order, 
of  the  Board  the  plaintiff  cannot  be  fined  or  i.ts  officers 
imprisoned.*  Nevertheless,  we  have  noted  jhe  conse¬ 
quences  to  its  labor  relations  and  business  whiclh  plaintiff 
must  suffer  in  the  meantime  without  any  opportunity  for 
judicial  review.  Therein  are  penalties  as  real  hs  any  fine 
and  a  lot  more  serious.  j 

They  are  not  even  penalties  imposed  by  a  court  for  a 
violation  of  the  law.  They  are  the  price  paid  by  a  citizen, 
guaranteed  by  the  Constitution  the  right  to  bd  free  from 

protection 
from  those 


such  deprivations,  for  the  privilege  of  judicial 
of  that  right.  Plaintiff  is  as  entitled  to  be  free 
illegal  and  extra-legal  penalties  as  it  is  entitled  to  be 
free  from  the  impositions  of  the  Board.  The  fact  that  it 
cannot  free  itself  from  the  impositions  of  the 
action  in  the  law  court  without  incurring  those  penalties 
is  a  compelling  reason  for  equity’s  intervention. 

It  has  been  the  established  rule  since  Ex  palrte  Young , 
209  U.  S.  123,  that  where  the  penalty  for  violation  of  an 
allegedly  unconstitutional  statute  is  so  great  as  virtually 
to  compel  acquiescence  to  its  terms  rather  than  to  assume 
the  risk  of  testing  its  validity,  the  equity  court  will  assume 
jurisdiction  to  test  its  constitutionality  and  give  relief  if 
the  statute  is  determined  to  be  unconstitutional.  While  the 
penalty  in  Ex  parte  Young  was  a  cumulative  financial 
penalty,  the  principle  has  been  followed  and  applied  by 
the  Supreme  Court  where  the  penalty  was  neither  a  re- 


*The  Board,  at  its  option,  might  not  proceed  to  a  cease  a: 
and  thereby  continue  the  illegal  status  created  by  the  electicf 
wholly  irremediable. 


hd  desist  order 
n  and  leave  it 
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pea  ted  nor  direct  penalty.  (Philadelphia  Company  v.  Stim- 
son,  223  U.  S.  605;  Ludwig  v.  Western  Union  Tel.  Co., 
216  U.  S.  146,  163-164;  Santa  Fe  Pacific  R.  R.  v.  Ijane, 
244  U.  S.  492.)  The  present  case  falls  squarely  within 
the  principle  of  those  cases  although  no  exact  money  pen¬ 
alty  is  incurred  by  a  violation  of  the  Act.  The  penalty 
incurred  is  a  great  though  incalculable  financial  loss. 

The  principle  of  Ex  parte  Young  was  applied  to  a 
case  just  such  as  this  under  this  very  Act  by  Judge  Barnes 
in  Bendix  Products  Corporation  v.  Beman ,  14  F.  Supp. 
58,  67.  Judge  Barnes  said  in  that  case: 

“In  the  case  at  bar,  the  penalty  which  an  em¬ 
ployer  is  required  to  pay  in  order  to  get  a  judicial 
review  under  the  statute  is  the  odium  and  loss  of 
profits  which  will  accrue  to  him  because  of  his  re¬ 
fusal  to  deal  with  persons  said  by  governmental 
agency  to  be  representatives  of  his  employees  and 
which  will  result  from  the  adjudication  by  the  board 
that  he  has  been  guilty  of  an  unfair  labor  prac¬ 
tice.” 


Because  the  legal  remedy  is  totally  inadequate,  plain¬ 
tiff  is  entitled  to  an  injunction. 

C. 

Plaintiff  is  threatened  with  irreparable  injury. 

The  Board's  argument  against  the  threat  of  irreparable 
injury  to  plaintiff  is  founded  upon  its  two  preceding 
propositions — that  the  election  does  not  have  any  legal 
effect  upon  plaintiff  and  that  the  plaintiff  has  a  remedy 
under  the  statute.  We  believe  we  have  refuted  those 
propositions  and  have  sufficiently  shown  that  the  holding 
of  an  election  will  result  in  strife  and  ill-will  among  plain¬ 
tiff's  employees  and  an  interference  with  the  efficient 
operation  of  the  business  and  that  the  selection  of  major¬ 
ity  representatives  at  the  election  will  be  an  infringe- 


ment  upon  subsisting  employment  contracts  and  delations. 
The  imminent  threat  of  action  implicit  in  the  or^er  for  an 
election,  which  is  itself  an  intentional  interference  with 
the  employer-employee  relationship  and  a  forerunner  of 
further  interference,  is  sufficient  to  require  equitable  re¬ 
lief.  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  245  tJ.  S.  229. 

As  was  pointed  out  in  the  Hitchman  case  (245  U.  S. 
at  250-252),  employee  good-will  is  a  most  valuable  busi¬ 
ness  asset  and  one  to  which  an  employer  is  entitled  and 
in  the  enjoyment  of  which  he  is  protected  by  the  Consti¬ 
tution.  Any  threat  of  interference  with  or  deprivation 
of  that  good  will  calls  for  equitable  intervention.  It  is 
inevitable  that  the  holding  of  an  election  will  stir  up 
friction,  contention  and  ill-feelings  among  employees  and 
that  the  effect  upon  the  existing  harmonious  status  and 
upon  plaintiff's  business  will  be  serious.  After  fhe  major¬ 
ity  representatives  have  been  chosen  plaintiff  will  be 
called  upon  either  to  depart  from  its  traditional  policy 
of  bargaining  freely  with  its  employees  or  became  guilty 
of  and  publicly  charged  by  the  Board  with  an  unfair  labor 
practice.  The  consequences  of  such  a  charge  xiiade  by  a 
government  bureau  in  the  terms  of  public  ill-wi|l  and  loss 
of  business  and  in  employee  feeling  that  plaintiff  is  unfair 
to  labor  are  certain  and  not  imaginary.*  Plaintiff  is 
entitled  to  be  free  from  these  interferences  wipli  and  de¬ 
privations  of  property. 

The  Act  does  not  offer  anv  remedy ;  the  tlirefft  is  immi- 
nent.  The  application  is  not  premature;  it  cobid  not  be 

*“An  investigation  under  Section  9  (c),  29  U.  S.  C.  A.  §159(c),  and  par¬ 
ticularly  an  election  thereunder,  accompanied,  as  it  inevitably  will  be,  by 
soliciting  and  electioneering  by  the  rival  parties,  at  the  best,  ^cannot  fail  to 
consume  the  time  and  attention  of  the  workers,  take  their  hands  and  minds 
away  from  their  duties,  measurably  decrease  quantity  and  quality  of  product, 
and  cause  the  plaintiff  damage,  impossible  accurately  to  measure  but  of  sub¬ 
stantial  amount.  At  the  worst,  it  can  cause  all  the  foregoing  and  ill-will, 
strife,  civil  commotion,  riots,  damage  to  property  of  the  plaiiitiif,  and  even 
bodily  harm  to  the  representatives  of  the  rival  factions.  A  complaint  by  the 
board  (and  the  rules  of  the  board  provide  for  the  filing  of  conliplaints  by  the 
board)  that  the  plaintiff  is  guilty  of  an  unfair  labor  practice,  and  a  deter¬ 
mination  by  the  board  that  the  plaintiff  is  guilty  of  such  a  practice,  would 
certainly  cost  the  plaintiff  a  very  large  sum  of  money,  but  |a  sum  impos¬ 
sible  of  measurement.”  (Opinion  of  Barnes,  D.J.,  in  Beiidix  Products 
Corporation  v.  Beman,  14  F.  Supp.  58,  68. 
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delayed  longer.  The  Board  has  acted.  Plaintiff  has  ex¬ 
hausted  its  administrative  remedy.  It  submitted  to  a 
hearing  before  the  Board,  the  Board  heard  the  evidence 
and  was  given  the  opportunity  to  limit  its  action  in  ac¬ 
cordance  with  the  constitutional  limitations  upon  its 
jurisdiction.  It  has  elected  to  proceed,  in  excess  of  its 
constitutional  authority  and  in  violation  of  plaintiff’s 
constitutional  rights.  An  election,  with  all  the  attendant 
injury,  follows  as  a  matter  of  course  from  the  outstanding 
order  of  the  Board.  Unless  the  order  is  staved,  the  elec- 
tion  and  all  its  consequences  will  follow.  The  injury 
being  imminent  and  the  legal  remedy  inadequate,  equity 
must  exercise  its  jurisdiction  to  protect  constitutional 
rights.  Pennsylvania  v.  West  Virginia ,  262  U.  S.  553,  593 
declares : 

“One  does  not  have  to  await  the  consummation 

of  threatened  injury  to  obtain  preventive  relief. 

If  the  injury  is  certainly  impending  that  is  enough.” 

It  cannot  be  doubted  either  in  principle  or  upon  au¬ 
thority  that  where  a  plaintiff  is  imminently  threatened 
with  injury  to  rights  of  property  and  the  legal  remedy  is 
either  non-existent,  doubtful  or  inadequate,  or  otherwise 
not  as  practical  and  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in  equity,  equity  will 
act.  Watson  v.  Sutherland,  72  U.  S.  (5  Wall.)  74,  79;  Davis 
v.  Wakelee,  156  U.  S.  6S0,  6SS ;  Kessler  v.  Eldred,  206  U.  S. 
285,  2S9-290;  Hitchman  Coal  dc  Coke  Co.  v.  Mitchell,  245 
U.  S.  229 ;  Truax  v.  Raich,  239  U.  S.  33 ;  Boyce  v.  Grundy, 
28  U.  S.  (3  Pet.)  210,  215.  This  must  be  the  rule,  and  the 
rule  in  this  case,  for  if,  as  the  Board  apparently  contends, 
the  Act  by  its  provision  for  judicial  review  purports  to 
forbid  or  remove  equity  jurisdiction  from  the  field  of  the 
Act,  it  is  unconstitutional  because,  as  we  have  seen,  un¬ 
less  the  plaintiff  gets  injunctive  relief  it  gets  no  relief 
from  the  unlawful  invasion  of  its  constitutionally  guar¬ 
anteed  property  rights.  A  statute  which  attempts  to  ren- 
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der  irremediable  the  invasion  of  constitutional!  rights  is 
itself  unconstitutional  as  taking  property  without  due 
process  of  law.  Truax  v.  Corrigan ,  257  U.  S.  312.  330.  The 
court  there  said  in  invalidating  an  Arizona  law  jwhich  for¬ 
bade  injunctions  in  labor .  disputes  and  which  ’Jvas  neces¬ 
sarily  construed  as  legalizing  labor  activities  which  could 
not  be  enjoined: 

“To  give  operation  to  a  statute  whereby  serious 
losses  inflicted  by  such  unlawful  means  a|e  in  effect 
made  remediless,  is,  we  think,  to  disregard  funda¬ 
mental  rights  of  liberty  and  property  ^nd  to  de¬ 
prive  the  person  suffering  the  loss  of  due !  process  of 
law.” 

And  in  Terrace  v.  Thompson,  263  U.  S.  197[  214  said : 

;  i 

“Equity  jurisdiction  will  be  exercised  to  en¬ 
join  the  threatened  enforcement  of  a  state  law 
which  contravenes  the  Federal  Constitution  wher¬ 
ever  it  is  essential  in  order  effectually  to  protect 
property  rights  and  the  rights  of  persons  against 
injuries  otherwise  irremediable.” 

Equity  Should  Exercise  Its  Jurisdiction  to  Prevent  a 


Multiplicity  of  Useless  Proceedings. 

The  procedure  for  judicial  review  prescribed  by  the 
Act  and  contended  for  by  the  Board  is  not  bnly  inade¬ 
quate,  as  we  have  demonstrated,  but  useless  ih  this  case. 
It  would  compel  the  plaintiff  and  all  the  pajrties  to  go 
through  a  series  of  useless  acts.  On  familiaif  principles 
that  the  law  will  not  compel  a  useless  act  and  that  equity 
will  relieve  against  a  multiplicity  of  suits  equitable  relief 
should  be  granted  here.  j 

The  Board  admits  that  eventually,  after  plaintiff  has 
refused  to  accept  the  result  of  the  election  and  honor  the 
certification  of  the  Board  and  after  the  plaintiff  has  been 
charged  with  an  unfair  labor  practice  and  a  fikrther  hear- 
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ing  has  been  had  on  that  charge  and  a  cease  and  desist 
order  issued,  the  plaintiff  is  entitled  to  a  judicial  deter¬ 
mination  of  the  applicability  of  the  statute  to  it.  The 
Board  admits  that  at  that  time  the  Circuit  Court  of  Ap¬ 
peals  for  the  appropriate  Circuit  will  determine  whether 
or  not  the  plaintiff's  Huntington  plant  is  engaged  in  inter¬ 
state  commerce  and  if  it  finds  that  it  is  not,  the  Court 
will  vacate  the  cease  and  desist  order.  The  Board  points 
as  examples  to  decisions*  in  the  Second  and  Fifth  Cir¬ 
cuit  Courts  of  Appeals  in  which  those  courts  have  held  the 
statute  inapplicable  or  unconstitutional  as  applied  to  the 
employer  there  involved  and  have  vacated  the  cease  and 
desist  orders.  The  Fourth  Circuit  Court  of  Appeals  took 
similar  action  in  Foster  Brothers  Manufacturing  Company , 
Inc.  v.  National  Labor  Relations  Board ,  October  6,  1936, 
unreported.  Now  it  so  happens  that  the  Second  and 
Fourth  Circuit  Courts  of  Appeals  are  the  two  courts  before 
which  the  case  of  this  plaintiff  would  ultimately  come 
under  the  procedure  contemplated  by  the  Act.  The  plain¬ 
tiffs  principal  office  is  in  New  York  City  in  the  Second 
Circuit  and  its  plant  at  which  any  alleged  unfair  labor 
practice  would  take  place  is  in  Huntington,  West  Vir¬ 
ginia,  within  the  Fourth  Circuit.  So,  either  on  petition 
of  the  company  for  review  or  on  petition  by  the  Board 
for  enforcement  the  case  would  come  before  either  the 
Second  or  the  Fourth  Circuit.  Both  of  these  Circuit 
Courts  of  Appeals  have  held,  on  facts  indistinguishable 
from  those  at  bar,  that  the  employer  was  not  engaged  in 
interstate  commerce  and  that  the  Act  could  not  be  con¬ 
stitutionally  applied  to  him.  In  those  cases  the  employer 
was  engaged  in  manufacturing.  The  Board  made  the 
same  argument  which  it  makes  here  to  bring  the  employer 
under  the  Act,  namely,  that  most  of  the  raw  materials 
used  in  the  manufacturing  operation  came  from  without 

* National  Labor  Relations  Board  v.  Friedman-Harry  Marks  Clothing 
Co.  Inc.,  85  F.  (2d)  1 ;  National  Labor  Relations  Board  v.  Jones  &  Laughlin 
Steel  Corporation,  83  F.  (2d)  998. 
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the  state  and  most  of  the  finished  products  weht  without 
the  state.  In  both  cases  the  Circuit  Courts  cff  Appeals 
held  the  argument  of  the  Board  irrelevant  anjl  held  the 
Act  inapplicable  to  the  employers.  It  is  perfectly  appar¬ 
ent,  therefore,  that  if  the  procedure  which  the  ^oard  con¬ 
tends  for  is  pursued  in  this  case,  the  ultimate  Result  will 
be  the  same  as  it  was  in  those  cases,  the  Act  Will  be  held 
inapplicable  or  unconstitutional  as  applied  to  the  plain¬ 
tiff.  We  thus  can  foretell  with  certainty  whit  the  con¬ 
clusion  in  this  case  will  be.  Why  should  the  plaintiff  be 
compelled  to  suffer  all  the  intermediate  proceedings  and 
why  should  the  Board  be  permitted  to  indulge  itself  in 
all  the  intermediate  proceedings  when  the  case  can  pres¬ 
ently  and  promptly  be  disposed  of  in  this  proceeding?  It 
would  be  as  useless  as  it  is  fruitless  to  remand  this  case 
to  that  circuitous  course.  It  would  involve  an  unneces¬ 
sary  multiplicity  of  hearings.  Full  evidence  on  the  only 
question  involved,  whether  plaintiff’s  Huntingtpn  employ¬ 
ees  are  engaged  in  interstate  commerce,  has  been  taken 
in  the  hearing  already  had.  Nothing  can  be  added  to 
that  record  in  further  proceedings.  There  is  no 
reason,  therefore,  why  the  plaintiff  should  be  ]  ‘emitted  to 
the  futile  statutory  procedure  even  if  it  were  eventually 
remediallv  adequate.  There  is  every  reason  why  the 
equity  court  should  make  prompt  disposition  of  the  matter 
at  this  time. 

We  can  go  even  further:  In  view  of  the  fact  that  the 
Circuit  Courts  of  Appeals  before  whom  the  Question  in¬ 
volved  in  this  case  would  ultimately  come  under  the  pro¬ 
cedure  contemplated  by  the  Act  have  already  ijesolved  the 
question  against  the  contention  of  the  Board,  the  Board 
cannot  in  good  conscience  proceed  further  ir|  this  case. 
The  continued  assertion  of  its  authority  and  it$  continued 
action  in  the  case  would  be  arbitrary,  so  flagrant  a  vio¬ 
lation  of  the  equities,  as  well  as  of  the  law  involved,  as  to 
require  the  issuance  of  an  injunction  under  the  prin¬ 
ciple  of  Miller  v.  Standard  Nut  Margarine  Coi,  284  U.  S. 
498.  ! 
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We  may  add  what  must  in  any  event  be  obvious.  There 
is  nothing  in  the  nature  of  an  election  no  matter  how 

i 

familiar  a  democratic  device  that  may  be  which  removes 
it  from  the  realm  of  injunctions  when  the  holding  of  the 
election  is  a  wrong.  See  e.g Burgess  v.  Georgia  F.  <£  A. 
Ry 14S  Ga.  415,  96  S.  E.  864;  State  ex  rel  Hendry  v. 
Board  of  Commissioners,  107  Kan.  144,  190  Pac.  594. 

CONCLUSION 

We  think  it  is  fair  to  say  that  the  defendants  can 
oppose  nothing  to  the  present  bill  except  an  insistence 
upon  barren  procedural  formality.  But  to  compel  the 
plaintiff  to  resort  to  the  uncertain  and  inadequate  proc¬ 
esses  of  the  Act  not  only  subject  plaintiff  to  irreparable 
injury  but  will  suffer  a  grave  invasion  of  Constitutional 
rights  to  go  unremedied. 

Respectfully  submitted. 

David  W.  Peck, 

48  Wall  Street, 

New  York,  N.  Y. 

Edmund  M.  Toland, 

1022  Investment  Building, 
Washington,  D.  C. 


Sullivan  &  Cromwell, 
4S  Wall  Street, 

New  York,  N.  Y. 

Henry  S.  Wingate, 

John  F.  Dooling,  Jr., 

Of  Counsel. 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

October  Term,  1936 
No.  6834 

The  International  Nickel  Company,  In]c., 

APPELLANT 
V . 

J.  Warren  Madden,  John  M.  Carmody,  and  E 
S.  Smith,  Individually  and  as  Members  of  and 
Constituting  the  National  Labor  Relations 
Board,  appellees 

ON  APPEAL  FROM  A  DECREE  OF  THE  UNITED  STATE) g  DIS¬ 
TRICT  COURT  FOR  THE  DISTRICT  OF  COLUMBIA 

briee  for  appellees 

statement 

This  is  an  appeal  from  a  decree  entered  by 
Judge  Adkins  in  the  United  States  District  Court 
for  the  District  of  Columbia,  denying  a 
rary  injunction  and  declaratory  relief 
missing  the  bill  of  complaint  in  a  suit  to 
the  National  Labor  Relations  Board  and  its 
from  conducting  an  election  for  the  choice 
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ployee  representatives,  pursuant  to  Section  9  (c) 
of  the  National  Labor  Relations  Act.1 

1.  The  National  Labor  Relations  Act 

The  National  Labor  Relations  Act  (R.  15-24), 
provides  administrative  and  court  procedure,  mod¬ 
eled  closely  upon  the  Federal  Trade  Commission 
Act,  for  the  prevention  of  certain  ‘  6  unfair  labor 
practices  affecting  commerce’ ’  (Section  10).  The 
term  “ affecting  commerce”  is  defined  in  Section  2 
(7)  to  mean  “in  commerce,  or  burdening  or  ob¬ 
structing  commerce  or  the  free  flow  of  commerce, 
or  having  led  or  tending  to  lead  to  a  labor  dispute 
burdening  or  obstructing  commerce  or  the  free  flow 
of  commerce. 9  9  The  term  ‘ 4  commerce 9  9  is  defined  to 
mean  “trade,  traffic,  commerce,  transportation,  or 
communication  among  the  several  states”  (Sec.  2 
(6)).  The  unfair  labor  practices  are  specifically 
set  forth  in  Section  8  of  the  Act. 

Section  9  (a)  provides  that  representatives  se¬ 
lected  by  the  majority  of  the  employees  in  a  unit 
appropriate  for  purposes  of  collective  bargaining 
shall  be  the  exclusive  representatives  of  all  the 
employees  in  such  unit  for  the  purposes  of  collec¬ 
tive  bargaining. 

Section  9  (b)  authorizes  the  Board  to  decide  in 
each  case,  according  to  a  prescribed  standard, 
whether  the  appropriate  unit  shall  be  the  employer 
unit,  craft  unit,  plant  unit,  or  subdivision  thereof. 


1  Public,  No.  198,  49  Stat.  449,  29  U.  S.  Code,  Sec.  151, 
et  seq .,  approved  July  5,  1935. 
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Section  9  (c)  provides  that  whenever  a  question 
“affecting  commerce”  arises  concerning  the  Repre¬ 
sentation  of  employees,  the  Board  may  investigate 
such  controversy  and  certify  to  the  parties  the 
name  or  names  of  the  representatives  that  have 
been  designated.  In  any  such  investigation,  the 
Board  must,  under  the  terms  of  this  subdivision, 
provide  for  an  appropriate  hearing  upon  due  no¬ 
tice,  either  in  conjunction  with  a  proceeding  under 
Section  10  or  otherwise,  and  may  take  a  secret 
ballot  of  employees,  or  utilize  any  other  suitable 
method  to  ascertain  such  representatives.!  The 
machinery  of  Section  9  (c)  concerns  the  employees 
alone,  and  any  order  based  thereon  merely  certi¬ 
fies  as  to  the  fact  of  the  employees’  choice  of 
representatives. 

The  only  proceeding  pending  before  the  Board 
is  an  investigation  under  Section  9  (c)  pursqant  to 
an  amended  petition  for  election.  There  is  no  pro¬ 
ceeding  before  the  Board  involving  an  unfair  labor 
practice  under  Section  10  of  the  Act.  The  Act 
specifically  provides  that  if  a  cease  and  desist  order 


should  be  made  under  Section  10,  based  in  whole 
or  in  part  on  certification  of  the  fact  as  to  choice 
of  representatives,  such  certification  and  the  rec¬ 
ord  of  such  investigation  shall  be  included  in  the 
transcript  of  the  entire  record  to  be  filed  under 
subdivisions  10  (e)  and  10  (f),  and  thereupon  the 
decree  of  the  Circuit  Court  of  Appeals  enforcing, 
modifying,  or  setting  aside  such  order  sh^ll  be 
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made  and  entered  upon  the  pleadings,  testimony, 
and  proceedings  set  forth  in  such  transcript  (Sec. 
9(d)). 

2.  The  Board’s  Procedure 

On  September  14,  1935,  acting  pursuant  to  Sec¬ 
tion  6  of  the  Act,  the  Board  issued  its  General 
Buies  and  Regulations,  Series  1,  a  copy  of  which  is 
attached  hereto  as  appendix  A.  These  Rules  and 
Regulations  provide  a  carefully  devised  method  of 
procedure  safeguarding  every  right  of  the  parties. 
With  amendments  not  here  material,  the  Rules  and 
Regulations  were  published  in  the  Federal  Regis¬ 
ter  on  April  28, 1936. 

Under  the  Rules  and  Regulations  a  petition  re¬ 
questing  the  Board  to  investigate  and  certify 
under  Section  9  (c)  of  the  Act  is  filed  with  the 
Regional  Director  for  the  region  wdierein  the  con¬ 
templated  bargaining  unit  exists  (Art.  Ill,  Sec.  1). 
If  it  appears  to  the  Board  that  an  investigation 
should  be  instituted  the  Board  authorizes  the  Re¬ 
gional  Director  to  proceed  with  such  investigation* 
and  the  Regional  Director  thereupon  serves  upon 
the  employer,  and  upon  any  known  individuals  or 
labor  organizations  purporting  to  act  as  represent¬ 
atives  of  any  of  the  employees  directly  affected,  a 
notice  of  hearing  upon  the  question  of  representa¬ 
tion  and  a  copy  of  the  petition  (Art.  Ill,  Sec.  3). 
The  hearing  on  a  petition  to  certify  representatives 
is  conducted  in  the  same  manner  as  a  hearing  on 
charges  of  unfair  labor  practices  (Art.  Ill,  Sec. 
4,6). 
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The  hearings  are  ordinarily  held  in  the  field  and 
are  conducted  by  Trial  Examiners  (Art.  Ill,  Sec. 
5) .  Upon  the  completion  of  the  hearing  the  Record 
in  the  proceeding  is  transmitted  to  Washington 
(Art.  Ill,  Sec.  7).  The  Board,  upon  the  record, 
or  after  oral  argument  or  the  submission  of  briefs 
or  after  further  hearing,  proceeds  to 
name  or  names  of  representatives  selected 
rect  a  secret  ballot  of  the  employees  to 
the  investigation  (Art.  Ill,  Sec.  8). 

The  procedure  to  be  followed  under  Section  10 
of  the  Act  for  the  prevention  of  unfair  labor  prac¬ 
tices  is  set  forth  in  Article  II  of  the  RuIqs  and 
Regulations. 

3.  Proceedings  Before  the  Board  in  This  C 

i 

The  proceeding  before  the  Board  in  this  ca^e  was 
instituted  in  accordance  with  the  procedure  estab¬ 
lished  by  the  Act  and  the  Rules  and  Regulations. 
A  petition  was  filed  on  November  22,  1935,  by  the 
Square  Deal  Lodge,  No.  40,  Amalgamated  Associa¬ 
tion  of  Iron,  Steel,  and  Tin  Workers  of  North 
America,  as  the  representative  of  member  em¬ 
ployees  of  appellant,  with  the  Regional  Director  of 
the  National  Labor  Relations  Board  for  the  Ninth 
Region,  in  which  the  Board  was  requested  to  in¬ 
vestigate  and  certify  as  to  the  fact  of  the  em¬ 
ployees  ’  representatives  for  purposes  of  collective 


bargaining  with  appellant  (R.  25-30). 

The  petition  sets  forth  that  the  appellant  is  a 
Delaware  corporation  and  a  subsidiary  of  tjie  In- 
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ternational  Nickel  Company  of  Canada,  Limited, 
engaged  principally  in  the  operation  of  a  non- 
ferrous  refinery  and  a  non-ferrous  rolling  mill  at 
its  Huntington,  West  Virginia,  plant  and  is  there 
engaged  in  the  refining  and  manufacture  of  monel 
metal  and  nickel  sheets,  bars,  rods,  and  shapes; 
that  the  said  appellant-employer  is  engaged  in  in¬ 
terstate  commerce  and  in  a  business  affecting  com¬ 
merce,  in  that  it  brings  to  its  plant  in  West 
Virginia  from  other  states  raw  materials  used  in 
the  production  and  manufacture  of  the  products 
abov^  mentioned,  and  transports  its  products,  after 
production  and  manufacture,  in  interstate  com¬ 
merce  outside  of  West  Virginia,  and  sells  its  prod¬ 
ucts  in  states  other  than  West  Virginia,  and  that 
the  appellant  is  otherwise  engaged  in  interstate 
comnterce  and  in  a  business  affecting  commerce; 
that  there  exists  among  the  employees  of  the  ap¬ 
pellant  at  the  said  Huntington  plant  a  certain  so- 
called  bargaining  agency  of  employees  or  employee 
representation  plan,  alleged  by  the  said  appellant 
to  be  a  labor  organization,  the  legality  of  which  is 
neither  denied  or  affirmed  by  petitioner;  that 
approximately  850  workers  at  the  said  Huntington 
plant  are  engaged  in  production  work  and  paid  on 
an  hourly,  piece,  or  tonnage  basis,  virtually  all  of 
whom  are  eligible  for  membership  in  Square  Deal 
Lodge,  No.  40,  Amalgamated  Association  of  Iron, 
Steel,  and  Tin  Workers  of  North  America,  or  in 
the  employee  representation  plan  or  company 
union;  that  over  625  of  said  production  workers 
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are  adherents  or  members  of  Square  Deal  Lodge, 
No.  40;  that  the  number  of  members  of  the  afore¬ 
said  company  union  is  unknown  to  petitioner ;  that 
Square  Deal  Lodge,  No.  40,  through  its  duly  con¬ 
stituted  committee,  since  the  date  of  the  enactment 
of  the  National  Labor  Relations  Act,  July  j),  1936, 
has  advised  and  informed  the  management]  of  the 
said  Huntington  plant  of  the  appellant  Jthat  it 


comprises  the  majority  of  employees  and  i$  desir¬ 
ous  of  meeting  with  the  said  appellant-employer 
as  the  exclusive  representative  of  all  the  produc¬ 
tion  employees  of  said  appellant-employejr ;  that 
said  appellant-employer,  since  the  date  aforesaid, 
has  refused  and  refuses  to  meet  and  deal  w^th  and 
recognize  Square  Deal  Lodge,  No.  40,  Amalga¬ 
mated  Association  of  Iron,  Steel,  and  Tin  Workers 
of  North  America,  or  its  duly  authorized  joint 
committee,  as  the  exclusive  representative  ojf  all  its 
employees  for  the  purpose  of  collective  bargaining ; 
that  the  said  appellant-employer  instead  recog¬ 
nizes  and  deals  with  the  aforesaid  company  union 
representatives  as  representing  some  or  all  of  its 
employees;  that  as  a  result  of  appellant’s  Refusal, 

I 

the  appellant  “has  aroused  and  fostered  a  jfeeling 
of  rivalry  and  bitterness  between  groups  of  em¬ 
ployees,  and  has  impeded  the  full  right  of  collective 
bargaining  to  which  the  employees  are  entitled, 
and  as  a  result  *  *  *  there  is  a  great  spirit  of 
unrest  among  all  of  the  employees,  which  is  con¬ 
stantly  being  stimulated  by  the  said  alleged  de¬ 
faults  of  the  appellant,  and  which  tend  td  create 
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and  isi  creating  conditions  leading  to  industrial 
strife  and  unrest,  which  have  the  necessary  effect 
of  burdening  or  obstructing  and  affecting  com¬ 
merce  '!' ;  that  the  Board  hold  and  supervise  an  elec¬ 
tion  by  secret  ballot  among  the  said  production, 
maintenance,  service,  and  transportation  employees 
of  said  plant  on  an  hourly,  piece,  or  tonnage  basis 
to  select  their  bargaining  agency;  and  that  the 
Board  thereafter  certify  the  representatives  desig¬ 
nated  by  the  said  employees. 

A  notice  of  hearing  under  Section  9  (c),  to¬ 
gether  with  a  copy  of  the  petition  and  the  Rules 
and  Regulations  of  the  Board,  were  served  on  the 
appellant,  the  International  Nickel  Company,  Inc., 
and  Square  Deal  Lodge,  No.  40,  on  February  20, 
1936  (R.  30-33).  The  hearing  thereon  on  March 
12,  1936,  at  Huntington,  West  Virginia,  before  a 
trial  examiner  duly  designated  by  the  Board,  was 
adjourned  before  testimony  taken,  on  discovery 
that  the  Employees'  Council,  the  organization  of 
employees  of  the  company  aforementioned,  had  not 
been  notified  and  was  not  represented  at  the  hear¬ 
ing  (R.  33).  Thereafter,  an  amended  notice  of 
hearing  was  duly  served  upon  the  appellant, 
Square  Deal  Lodge,  No.  40,  and  the  Employees' 
Council,  and  the  hearing  on  the  petition  was  had  at 
Huntington,  West  Virginia,  on  April  10,  1936,  be¬ 
fore  al  trial  examiner  duly  designated  by  the  Board 
(R.  33).  The  appellant,  Square  Deal  Lodge  No. 
40,  and  the  Employees'  Council  were  represented 
by  counsel  and  participated  in  the  hearing  (R.  33). 
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On  June  11, 1936,  the  Board  entered  its  decision 
directing  that  “as  a  part  of  the  investigation  au¬ 
thorized”,  an  election  by  secret  ballot  be  conducted 
within  twenty  days  from  the  date  of  the  decision 
among  the  employees  in  the  Huntington  plant  of 
the  appellant,  on  the  payroll  of  the  appellant  as 
of  March  12,  1936,  and  engaged  in  production, 
maintenance,  service,  and  transportation,  paid  on 
hourly,  piece,  or  tonnage  basis,  except  policemen, 
timekeepers,  hospital  employees,  officials,  and  oth¬ 
ers  in  a  supervisory  position,  stenographer^,  secre¬ 
taries,  clerks  in  the  main  office,  and  such  e 
as  had  resigned  or  had  been  discharged 
cause  between  March  12, 1936,  and  the  datej  of  elec¬ 
tion,  to  determine  whether  or  not  such  enjployees 
desired  to  be  represented  by  Square  Deal  Lodge 
No.  40  or  by  the  Employees’  Representation  Plan 
(R.  32-41). 

4.  Proceedings  in  the  Court  Below 

On  June  22,  1936,  the  appellant  filed  a  bill  of 
complaint  in  the  Court  below  directed  at  the  pro¬ 
posed  election  in  the  current  investigation  jof  facts 
by  the  Board,  and  praying  for  a  restrainiiig  order 
and  a  preliminary  and  final  permanent  injunction 
and  for  a  declaratory  judgment  (R.  1-41).  An 


mployees 
fpr  good 


affidavit  of  the  executive  vice-president  of  the 
appellant  was  filed  in  support  of  the  application 
for  injunction  (R.  42-49).  On  June  22,  1936,  an 
order  to  show  cause  was  entered  and  filed  (R.  50). 
On  June  25,  1936,  a  motion  to  dismiss  the  com- 
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plaint  (R.  51-58),  and  a  verified  joint  return  to 
the  order  to  show  cause  (R.  58-69)  were  filed  by 
the  appellees,  as  well  as  three  affidavits  in  opposi¬ 
tion  to  the  motion  for  preliminary  injunction 
(R.  70-76). 

The  motion  to  dismiss,  in  substance,  avers  that 
the  appellant  is  not  threatened  with  or  in  danger 
of  suffering  any  great  or  irreparable  injury  cog¬ 
nizable  in  equity  by  reason  of  any  matters  set 
forth  in  the  bill  of  complaint;  that  the  appellant 
has  a  plain,  adequate,  and  complete  remedy  at 
law ;  that  the  Act  is  valid  and  constitutional ;  that 
the  bill  fails  to  present  a  case  or  controversy 
within  the  meaning  of  Article  III,  Sections  1  and  2 
of  the  Constitution  of  the  United  States,  and  that 
no  enforceable  legal  consequence  attaches  to  ap¬ 
pellant  by  virtue  of  the  scheduled  election  and  any 
subsequent  certification  of  representatives  there¬ 
from. 

The  verified  joint  return  to  the  order  to  show 
caus6  in  substance  reiterates  in  detail  the  grounds 
for  the  motion  to  dismiss  and  in  substance  denies 
the  Bill’s  allegations  of  damage,  and  further  avers 

i 

that  the  Act  is  valid  and  constitutional. 

The  motions  were  submitted  to  Mr.  Justice  Ad¬ 
kins  on  July  2,  1936.  On  July  10,  1936,  findings 
of  fact  and  conclusions  of  law  were  entered,  to 
which  appellant  duly  excepted  (R.  80-82).  The 
court  found  among  other  things  that  the  appellant 
would  not  suffer  any  great  or  irreparable  damage 
or  injury  cognizable  in  equity,  by  reason  of  any 
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matter  alleged  in  the  Bill  of  Complaint,  or  by  rea¬ 
son  of  the  action  of  the  appellees  and  their  agents 
in  conducting  an  election  as  directed  among  the 
employees  of  the  appellant ;  that  the  National  La¬ 
bor  Relations  Act  by  its  terms  affords  appellant  an 
adequate  remedy,  and  that  4 ‘the  National  Labor 
Relations  Act  is  not  wholly  unconstitutional.  ” 

The  Court  thereupon  entered  an  order  and  de¬ 
cree,  denying  the  application  for  injunction  pen¬ 
dente  life,  discharging  the  rule  to  show  cause, 
granting  appellees’  motion  to  dismiss  the  bill  of 
complaint,  and  denying  the  prayer  for  declaratory 
relief  (R.  101-102).  The  appellant  duly  excepted 
to  the  entry  of  the  said  decree. 

On  July  10,  1936,  appellant  in  open  court  peti¬ 
tioned  for  appeal  from  the  order  and  decree  en¬ 
tered  (R.  102),  and  on  the  same  day  the:  Court 
below  entered  an  order  allowing  the  appeal  (R. 


102.  On  July  11,  1936,  appellant  filed  its 
ments  of  error  (R.  102-109). 


ARGUMENT 


assign- 


The  issues  presented  by  this  case  are  substan¬ 
tially  the  same  as  those  in  Beaver  Mills  v.  gladden 
et  al.  (No.  6699)  and  J.  C.  Pilgrim  et  ojZ.  (No. 
6700),  now  sub  judice  in  this  Court.  In  both  of  the 
aforesaid  cases,  as  in  the  case  at  bar,  plaintiffs 
sought  to  enjoin  the  National  Labor  Relations 
Board  from  the  holding  of  an  election  pursuant  to 
a  direction  of  election  after  a  hearing  on  a  petition 
for  investigation  under  Section  9  (c)  of  ijhe  Act, 
theretofore  filed  with  the  Board. 
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The  petition  of  the  appellees  herein  for  leave  to 
file  an  abbreviated  brief  has  been  granted  by  this 
Court,  and  an  order  entered  permitting  appellees 
to  incorporate  by  reference  in  this  brief  the  con¬ 
tents  of  the  main  and  reply  joint  briefs,  heretofore 
filed  in  the  above  mentioned  cases  (September  26, 
1936;  October  14,  1936,  respectively).  The  Court 
is  respectfully  referred  to  the  appellees’  main  and 
reply  joint  briefs,  on  file  in  this  Court,  in  Beaver 
Mills  t.  Madden  et  ah  (No.  6699)  and  J.  C.  Pilgrim 
et  al.  v.  Madden  et  al .  (No.  6700)  and  hereinafter 
referred  to  as  the  Beaver  Mills-Pilgrim  brief  and 
reply  brief,  respectively,  for  a  full  statement  of 
the  position  of  the  appellees  herein. 

We  submit  here  a  brief  summary  of  the  argu¬ 
ments  made  in  the  Beaver  Mills-Pilgrim  brief  and 
a  discussion  of  the  arguments  particularly  perti¬ 
nent  to  the  case  at  bar ;  namely,  that  appellant  will 
not  be  injured  by  the  proceedings  herein,  under 
Section  9  (c)  of  the  National  Labor  Relations  Act, 
and  that  it  will  not  be  deprived  of  its  rights  in  vio¬ 
lation  of  the  Fifth  Amendment.  We  discuss  also 
the  pertinent  arguments  and  authorities  relied 
upon  by  appellant  in  its  brief  filed  in  this  cause, 

i 

and  ehch  such  argument  will  be  taken  up  and  con¬ 
sidered  under  the  argument  to  which  it  is  ad¬ 
dressed  in  the  Beaver  Mills-Pilgrim  brief ;  for  ap¬ 
pellant’s  brief  is  in  the  nature  of  an  answering 
brief  to  that  filed  in  the  Beaver  Mills  and  J.  C .  Pil¬ 


grim  cases,  supra. 
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Pakt  I 


The  District  Court  correctly  held  that  appellant  failed 
to  state  or  prove  a  case  for  equitable  relief 

I.  THE  APPLICABLE  PRINCIPLES 

Propositions  of  law  dealing  with  this  argument 
are  set  forth  in  the  Beaver  Mills-Pilgrim  bilief  and 

?or  the 


are  fully  discussed  therein  (pp.  37-108). 
convenience  of  the  Court,  the  propositions  of  law 
are  recapitulated  here,  and  pertinent  allegations 
of  the  bill  of  complaint  in  the  case  at  bar  and  argu¬ 
ments  advanced  by  appellant’s  brief  are  considered 
in  connection  with  them. 

A.  The  unconstitutionality  of  an  Act  of  Congress,  or 
claim  of  unconstitutionality,  affords  no  basis  fjor  equi¬ 
table  relief.  Appellant  must  also  bring  itself  within  a 
recognized  ground  for  equitable  intervention  ( Beaver 
Mills-Pilgrim  Br.  pp.  37-41) 

Appellant’s  brief  argues  that  the  National  Labor 
Relations  Act  is  unconstitutional  in  that  it  yiolates 
the  Fifth  and  Tenth  Amendments,  that  legislative 
power  is  improperly  delegated  therein,  and  |;hat  its 
application  to  appellant  is  without  the  commerce 
power  of  Congress  (Br.,  pp.  7-26).  Appellant’s 
bill  of  complaint  in  the  Court  below  attempted  to 
raise  the  same  constitutional  issues  and  further 
cited  violations  of  the  Fourth,  Seventh,  Ninth,  and 
Thirteenth  Amendments,  which  latter  violations 
are  not  argued  in  its  brief  herein.  The  Court  be¬ 
low,  however,  found  that  the  Act  in  its  substantive 
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provisions,  was  not  unconstitutional  in  toto,  that 
its  procedural  provisions  were  constitutional,  and 
afforded  appellant  an  adequate  remedy  at  law 
(E.  81-82). 

In  the  Beaver  Mills  and  J.  C.  Pilgrim  cases  pres¬ 
ently  sub  judice  in  this  Court,  plaintiffs  there,  as  in 
the  case  at  bar,  sought  to  restrain  the  Board  from 
holding  an  election  after  completion  of  a  hearing 
on  a  petition  therefor,  and  the  subsequent  issuance 
of  a  direction  of  election  by  the  Board.  The  argu¬ 
ments  of  the  defendants  there  (also  defendants- 
appellees  in  this  case),  in  opposition  to  the  injunc¬ 
tion  application  in  the  Beaver  Mills  and  J .  C.  Pil¬ 
grim  cases,  apply  with  equal  force  to  the  attempt 
by  appellant  herein  similarly  to  enjoin  the  holding 
of  the  aforesaid  election  under  Section  9  (c).  The 
arguments  and  authorities  advanced  on  this  point 
by  the  plaintiffs-appellants  in  the  aforesaid  cases, 
encompass  the  arguments  and  authorities  ad¬ 
vanced  by  the  appellant  at  bar,  and  are  fully  met 
in  the  said  Beaver  Mills-Pilgrim  brief,  and  the 
court  is  respectfully  referred  to  pages  37-108 
thereof.  The  further  argument  that  the  Act  at  bar 
is  unconstitutional,  advanced  in  this  case  as  in  the 
aforementioned  cases,  is  fully  met  and  treated  at 
length  in  the  Beaver  Mills-Pilgrim  brief  at  pages 
108-171,  and  will  be  considered  below. 
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B.  The  case  at  bar  falls  within  the  normal  rule  that 
where  no  undue  penalty  attaches  and  no  actual  enforce¬ 
ment  of  the  statute  takes  effect  until  there  hiis  been 
full  judicial  review,  no  damage  cognizable  in  equity 
accrues  and  there  is  no  ground  for  injunctive  relief 

1.  The  Act  affords  a  plain,  adequate,  and  exclusive  reme<ty  for  the 
review  of  any  matters  of  fact  or  law  which  may  arijse  or  be 
involved  in  the  investigatory  election  proceedings  at  bar  ( Beaver 
Mills-Pilgrim  Br.,  pp.  41-51 ;  Reply  Br.,  pp.  3-17.) 

Appellant’s  brief,  however,  argues  that  it  has  no 
adequate  legal  remedy  by  attempting  to  answer 
appellees’  arguments  in  the  Beaver  Mills-Pilgrim 
brief  that  the  Act  affords  an  adequate  femedy 
(App.’s  Br.,  pp.  35-38).  In  support  of  it$  argu¬ 
ment  as  to  the  inadequacy  of  the  remedy  provided 
by  the  Act,  appellant’s  brief  states: 

The  Board’s  double  argument  that  the 
plaintiff  is  not  aggrieved  by  the  holding  of 
an  election  and  that  the  review  provided  by 
the  Act  is  adequate  because  no  penalties  can 
be  imposed  upon  plaintiff  until  after  the 
Court  has  acted  is  empty  legalism  with¬ 
out  substance.  Granted,  until  the  Court 
has  decided  to  enforce  a  cease  and  desist 
order,  of  the  Board  the  plaintiff  cannot 
be  fined  or  officers  imprisoned  (the  Board, 
at  its  option,  might  not  proceed  to  a 
cease  and  desist  order  and  thereby  con¬ 
tinue  the  illegal  status  created  by  the  elec¬ 
tion  and  leave  it  wholly  irremediable). 
Nevertheless,  we  have  noted  the  conse¬ 
quences  to  its  labor  relations  and  business 
which  plaintiff  must  suffer  in  the  meantime 
without  any  opportunity  for  judicial  re- 
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view.  Therein  are  penalties  as  real  as  any 
fine  and  a  lot  more  serious. 

They  are  not  even  penalties  imposed  by  a 
court  for  a  violation  of  the  law.  They  are 
1  the  price  paid  by  a  citizen,  guaranteed  by 
the  Constitution  the  right  to  be  free  from 
such  deprivations,  for  the  privilege  of  judi¬ 
cial  protection  of  that  right.  *  *  * 

After  quoting  the  principles  of  Ex  Parte  Young , 
209  U.  S.  123,  appellant’s  argument  continues: 

While  the  penalty  in  Ex  Parte  Y oung  was 
a  cumulative  financial  penalty,  the  principle 
i  has  been  followed  and  applied  by  the  Su¬ 
preme  Court  where  the  penalty  was  neither 
1  a  repeated  nor  direct  penalty.  Philadel¬ 
phia  Company  v.  Stimson,  223  IT.  S.  605; 
Ludwig  v.  W estern  Union  Teh  Co.,  216  IT.  S. 
146,  163-164;  Santa  Fe  Pacific  R.  R.  v. 
Lane,  244  IT.  S.  492.  The  present  case  falls 
!  squarely  within  the  principle  of  those  cases, 

:  although  no  exact  money  penalty  is  incurred 
by  violation  of  the  Act.  The  penalty  in¬ 
curred  is  a  great  though  incalculable  finan¬ 
cial  loss. 

This  argument  of  appellant  is  replete  with 
errors,  and  has  no  applicability  to  the  statute  at 
bar.  (See  Beaver  Mills-Pilgrim  brief,  pp.  67-69.) 
The  statement  that  until  the  Court  enforces  a  cease 
and  desist  order  of  the  Board  “the  plaintiff  can¬ 
not  be  fined  or  its  officers  imprisoned”  is  totally 
in  error,  for  the  Act  provides  no  fines  nor  im¬ 
prisonment  as  an  element  of,  or  for  disobedience, 
of  a  cease  and  desist  order.  Section  12  of  the  Act 
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is  the  only  section  providing  a  penalty,  and  that 
section  only  has  application  to  unlawful  residtance, 
and  impediment  to,  or  interference  with,  the  person 
of  a  member  of  the  Board  or  any  of  its  agents  in  the 
performance  of  duties  pursuant  to  the  Act.  The 
bill  of  complaint  does  not  allege  this  section  as 
detrimental  or  applicable  to  appellant.  A  discus¬ 
sion  of  this  section,  and  its  inapplicability  tp  fail- 

i 

ure  to  obey  a  cease  and  desist  order  and  subpoena 
of  the  Board,  is  contained  in  the  Beaver  Mills- 
Pilgrim  brief  at  pages  69-75.  The  appellant 
clearly  has  failed  to  read  the  Act  correctly  in  this 
respect. 

Appellant’s  argument  that  the  damages  it  fears 
are  “ penalties,”  and  that,  therefore,  the  case  at  bar 
falls  within  the  principle  of  the  three  cases  cited  in 
the  above  quotation,  is  not  supported  in  either  prem¬ 
ise,  by  an  examination  of  the  cases  themselvps.  In 
Santa  Fe  Pacific  R.  R.  v.  Lane,  244  U.  S.  492,  the 
Supreme  Court  found  that  a  demand  by  the  Secre¬ 
tary  of  the  Interior  for  an  advance  deposit  to  cover 
survey  cost  of  lands  granted  the  Railroad  by  Con¬ 
gress,  as  provided  by  the  grant,  as  well  as  of  lands 
not  the  property  of  the  Railroad  under  the  grants, 
was  clearly  unwarranted  and  without  the  scope  of 
the  statute  involved,  and  since  failure  to  obdy  the 
demand  of  the  Secretary  not  only  cast  a  cloud  pn  the 
Railroad’s  title  to  other  of  its  unsurveyed  lands 
granted  it  by  Congress,  but  further  provided  for 
forfeiture  of  the  said  lands  if  the  Secretary’s  de¬ 
mand  was  not  met  .by  the  Railroad,  that  plaintiff 
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was  clearly  threatened  with  irreparable  damage 
out  of  the  Secretary’s  abuse  of  power,  and  being 
without  an  adequate  remedy  at  law,  that  equity 
had  been  successfully  invoked  in  the  circum- 
stances.  It  is  obvious  that  the  land  forfeiture  was 
a  true  penalty  in  derogation  of  property  rights, 
which  is  not  the  case  here.  In  Philadelphia  Com¬ 
pany  v.  Stimson,  223  U.  S.  605,  plaintiff  attempted 
to  restrain  the  Secretary  of  War  from  causing 
criminal  proceedings  to  be  instituted  against  it 
because  of  the  reclamation  and  occupation  of  its 
land  in  a  navigable  stream  outside  a  harbor  line 
therefor  prescribed  by  the  Secretary,  under  a  Con¬ 
gressional  statute.  The  Court,  after  finding  “the 
suit  rests  upon  a  charge  of  abuse  of  power”  by  the 
Secretary  under  the  statute,  and  further,  that  “the 
validity  of  the  statute  is  not  attacked”  then  held 
that  ‘‘the  bill  failed  to  show  any  ground  upon  which 
the  complainant  was  entitled  to  relief,  and  it  was 
properly  dismissed.”  It  is  difficult  to  see  how 
this  case  is  in  point  here.  In  Ludwig  v.  W estern 
Union  Tel .  Co,,  216  U.  S.  146,  the  Court  found  that 
the  Arkansas  Wingo  Act  of  1907  was  unconstitu¬ 
tional,  and  that  the  plaintiff  foreign  corporation 
which  was  extensively  engaged  in  interstate  com¬ 
merce  would  be  taxed  under  its  provisions  on  the 
basis  of  its  entire  capital  stock,  regardless  of  the 
fact  that  only  a  minority  of  such  capital  was  actu¬ 
ally  employed  in  the  state.  The  penalty  provided 
by  the  statute  was  a  prohibition  to  do  business  in 
the  state,  which  fact  was  about  to  be  published  by  a 
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proclamation  of  the  defendant  Secretary  oi  State 
of  Arkansas,  and  the  Court  found  that  the  plaintiff 
was  threatened  with  certain  and  irreparable  in¬ 
jury  out  of  an  unconstitutional  statute  and  was 
without  an  adequate  remedy  at  law,  and  ill  ele¬ 
ments  invoking  equity  were  present  to  empower 
relief.  Again  the  statute  in  question  specifically 
provided  a  severe  penalty  for  violation. 

Appellees  do  not  dispute  the  validity  of  th£  prop¬ 
ositions  decided  in  the  foregoing  cases  qudted  by 


appellant,  but  submit  that  they  have  no  applicabil¬ 
ity  in  the  case  at  bar  (see  Beaver  Mills-Pilgrim 
brief,  pp.  67-69).  It  is  perfectly  clear  in  each  of 
the  aforesaid  three  cases,  that  the  statutes  in  ques¬ 
tion  did  not  provide  for  independent  judicial  review 
of  the  acts  of  the  governmental  officers  involved, 
and  that  as  a  matter  of  fact,  in  each  case,  plaintiffs 
had  no  adequate  remedy  at  law.  In  the  Sdnta  Fe 
and  Ludwig  cases  the  specific  penalty  provided  by 
the  statutes  in  question,  was  the  extinction  of  the 
property  right  involved.  No  such  penalty  is  in- 
yolved  or  provided  for  in  the  Act  at  bqr  (see 


Beaver  Mills-Pilgrim  brief,  pp.  27,  69),  nor  is 
there  any  showing  in  the  bill  of  complaint  that  the 
scheduled  election  will  inevitably  result  iji  dam¬ 
age  to,  or  in  the  extinction  of,  any  property  right, 
out  of  the  operation  of  an  unconstitutional  Statute. 

In  concluding  our  review  of  appellant’s  argu¬ 
ment  on  this  particular  point,  it  is  important  to 
note  that  appellant’s  bill  of  complaint  fails  to  al¬ 
lege  that  any  penalty  will  be  incurred  by  if  out  of 
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the  election  proceedings  in  the  case  at  bar.  Ap¬ 
pellant  ’s  brief,  however,  in  the  point  under  discus¬ 
sion  is  emphatic,  as  discussed  above,  that  it  will 
suffer  damage  from  “  illegal  and  extra  legal  penal¬ 
ties”  and  that  it  “  cannot  free  itself  from  the  im¬ 
positions  of  the  Board  by  action  in  the  law  court 
without  incurring  those  penalties”  (Br.  p.  37), 
which  it  predicates  as  a  complete  reason  for 
Equity’s  intervention.  As  has  been  pointed  out 
above,  appellant  is  not  subject  to  “ penalties”  of 
any  such  character  whatever,  by  reason  of  the  pro¬ 
ceedings  at  bar.  The  argument  contained  in  its 
brief  thereon  is  therefore  not  only  futile,  but  an 
improper  enlargement  of  the  bill  of  complaint  and 
not  properly  before  this  Court. 

The  appellant  under  this  point  further  argues 
that  it  has  no  adequate  legal  remedy  by  stating  that 
the  remedy  provided  by  the  Act  “  infringes  upon 
the  judicial  power  established  by  Article  III  of  the 
Constitution”  (Br.,  pp.  36-37).  This  argument  is 
discussed  at  length  and  refuted  in  the  Beaver 
Mills-Pilcjrim  brief  at  pages  76-78,  and  in  the  reply 
brief  at  pages  11-17. 

Appellant  further  argues  in  urging  that  it  has 
no  adequate  legal  remedy  that  “  there  is  nothing 
in  the  Act  which  indicates,  however,  that  the  re¬ 
viewing  court  can  set  aside  a  ‘Direction  of  Elec¬ 
tion’  or  vacate  a  certification  of  the  representa¬ 
tives  elected.  *  *  *”  (Br.,  pp.  35-36.)  This 

argmnent  of  appellant  flies  in  the  face  of  the  plain 
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language  of  the  Act,  particularly  Section 


9  (d), 


and  of  the  clearly  expressed  intention  of  Congress. 


The  mode  of  review  of  all  questions  of  Ijaw  and 
fact  in  the  investigatory  proceeding  under  Section 
9  (c),  involved  here,  is  specifically  set  fprth  in 
Section  9  (d).  That  section  requires  thaj  when¬ 
ever  a  final  order  to  cease  and  desist  is  issued  upon 


a  complaint  under  Section  10,  and  is  based  ifi  whole 
or  part  on  the  prior  certification  of  representatives 
under  Section  9  (c),  such  certification  sjnd  the 
record  of  the  entire  investigation  of  representa¬ 


tives  be  included  in  the  record  filed  in  the  Circuit 
Court  of  Appeals  under  Section  10  (e)  or  (f), 
“and  thereupon  the  decree  of  the  Court  (Circuit 
Court  of  Appeals)  enforcing,  modifying,  or  set¬ 
ting  aside,  in  whole  or  in  part,  the  order  of  the 
Board  shall  be  made  or  entered  upon  the  pleadings, 


testimony,  and  proceedings  set  forth  in  such  tran¬ 


script.’  ’ 

The  method  of  review  intended,  plain  upon  the 


face  of  the  Act,  is  made  doubly  plain  by  the  reports 
of  the  committees  of  Congress,  which  specifically 
advert  to  this  question : 

Section  9  (d)  of  the  bill  makes  cle^r  that 
there  is  to  be  no  court  review  prior  to  the 
holding  of  the  election,  and  provides  an  ex¬ 
clusive,  complete,  and  adequate  Remedy 
whenever  an  order  of  the  Board  made  pur¬ 
suant  to  Section  10  (c)  is  based  in  whole  or 
in  part  upon  facts  certified  following  an 
election  or  other  investigation  pursuant  to 
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Section  9  (c).  The  hearing  required  to  be 
held  in  any  such  investigation  provides  an 
appropriate  safeguard  and  opportunity  to 
be  heard.  Since  the  certification  and  the 
record  of  the  investigation  are  required  to 
be  included  in  the  transcript  of  the  entire 
record  filed  pursuant  to  Section  10  (e)  or 
(f),  the  Board’s  actions  and  determinations 
of  fact  and  law  in  regard  thereto  will  be 
subject  to  the  same  court  review  as  is  pro¬ 
vided  for  its  other  determinations  under 
Sections  10  (b)  and  10  (c)  (House  Report 
1147,  74th  Congress,  First  Session,  Commit¬ 
tee  on  Labor,  June  10, 1935,  p.  23). 

***** 

Section  9  (d)  makes  it  absolutely  clear 
that  there  shall  be  no  right  to  court  review 
anterior  to  the  holding  of  an  election.  An 
election  is  the  mere  determination  of  a  pre¬ 
liminary  fact,  and  in  itself  has  no  substan¬ 
tial  effect  upon  the  rights  of  either  employ¬ 
ers  or  employees.  There  is  no  more  reason 
for  court  review  prior  to  an  election  than  for 
court  review  prior  to  a  hearing.  But  if  sub¬ 
sequently  the  Board  makes  an  order  predi¬ 
cated  upon  the  election,  such  as  an  order  to 
bargain  collectively  with  elected  representa¬ 
tives,  then  the  entire  election  procedure  be¬ 
comes  part  of  the  record  upon  which  the 
order  of  the  Board  is  based,  and  is  fully  re- 
viewable  by  any  aggrieved  party  in  the  Fed¬ 
eral  courts  in  the  manner  provided  in  Sec¬ 
tion  10.  And  this  review  would  include 
within  its  scope  the  action  of  the  Board  in 
determining  the  appropriate  unit  for  pur- 
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poses  of  the  election.  This  provide^  a  com¬ 
plete  guarantee  against  arbitrary  action  by 
the  Board  (Senate  Report  No.  573,  74th 
Congress,  First  Session,  May  2, 1935,  p.  14). 

See  S .  Buchsbaum  Co.  v.  Beman,  14  F.  Supp. 
444  (N.  D.  Ill.,  Wilkerson,  J.). 

So  far  as  the  procedure  outlined  in  Secticjn  9  (d) 
with  respect  to  election  matters  is  concerned,  this 
review  is  in  all  respects  similar  to  that  upheld  in 
Los  Angeles  Railroad  v.  United  States,  2^3  U.  S. 
299,  311,  discussed  in  the  Beaver  Mills-PUgrim 
brief,  at  pages  40,  43,  50,  and  59. 

There  is  no  doubt  of  the  validity  of  such  remedy 
under  the  due  process  clause.  See  Beaver  Mills- 
Pilgrim,  pp.  109-119. 

Appellant  further  argues  that  the  remedy  pro¬ 
vided  it  by  the  Act  is  “ postponed’’  until  th0  review 
of  a  cease  and  desist  order,  and  is  therefore  hot  ade¬ 
quate  (Br.,  p.  36).  It  is  well  settled  thaj;  where 
“such  delay  as  may  be  necessarily  incident  to  the 
remedies  provided  by  law  will  not  work  an  irrepa¬ 
rable  injury  to  the  plaintiff”,  the  remedy  is  ade¬ 
quate.  Huston  v.  Iowa  Soap  Co.,  September  8, 
1936  (C.  C.  A.  8th).  See  also  Phillips  v.  Commis¬ 
sioner,  283  U.  S.  589,  593;  State  R.  R.  Tack  Cases, 
92  U.  S.  575,  614;  Reinecke  v.  Peacock,  3  F-  (2d) 
583,  587.  In  succeeding  pages  (26-34)  we  show 
that  appellant  as  a  matter  of  fact  or  law,  will  not 
be  irreparably  damaged  by  reason  of  the  scheduled 
election ;  that  its  allegations  to  that  effect  are  con¬ 
jectural,  speculative,  and  fail  to  invoke  equity. 
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Under  the  authorities  above  cited,  appellant  ’s  con¬ 
tention  that  the  remedy  provided  is  inadequate,  is 
without  merit. 

Appellant’s  final  argument  that  there  is  no 
adequate  legal  remedy  under  the  Act  at  bar, 
states  that  the  provision  of  the  Act  “that  the 
findings  of  the  Board,  if  supported  by  evidence, 
shall  be  conclusive,  alone  makes  the  legal  rem¬ 
edy  provided  by  the  Act  inadequate  and  indeed 
invalid.  Among  the  facts  which  the  Board  is  to 
determine  and  upon  which  its  findings  are  conclu¬ 
sive  is  the  fact  of  its  own  jurisdiction,  including 
the  fact  of  whether  or  not  the  Huntington  plant  is 
engaged  in  interstate  commerce”  (Br.,  pp.  36-37) . 
Citing  Crowell  v.  Benson ,  285  U.  S.  22,  and  St. 
Joseph  Stockyards  v.  United  States,  298  U.  S.  38, 
appellant  argues  that  the  determination  of  the 
Board’s  jurisdiction,  is  for  the  Court  and  not  for 
the  Board.  This  is  but  a  repetition  of  its  argu¬ 
ment  under  article  III  of  the  Constitution,  alreadv 
considered  at  page  20,  supra. 

The  St.  Joseph  case  and  Croivell  v.  Benson  are, 
in  fact,  authority  for  the  proposition  that  jurisdic¬ 
tional  findings  of  the  Board  are  subject  to  full  judi¬ 
cial  review  de  novo.  (See  Beaver  Mills-Pilgrim, 
brief,  pp.  76-78 ;  reply  brief,  pp.  9-17.)  The  further 
error  of  this  argument  is  at  once  apparent  from  ap¬ 
pellant ’s  conclusion  thereon  that  “the  present  Act 
by  seeking  to  vest  the  Board  with  final  power  to  de¬ 
termine  the  facts  both  renders  the  legal  remedy  in¬ 
adequate  and  infringes  upon  the  judicial  power  es- 
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tablished  by  Article  III  of  the  Constitutioij.  ”  It  is 
perfectly  clear  from  the  Act  itself  that  the  findings 
of  the  Board  are  only  conclusive  upon  the  review¬ 
ing  Circuit  Court,  4 ‘if  supported  by  evidence.” 
Such  a  provision  does  not  offend  against  due  proc¬ 
ess,  nor  preclude  the  Court  from  setting  the  findings 
of  fact  aside,  if  arbitrary  or  capricious.  See  Voehl 
v.  Indemnity  Insurance  Company,  288  XL  S.  162, 
166;  Federal  Radio  Commission  v.  Nelson  Bros . 
Bond  and  Mortgage  Company,  289  U.  S.  266,  276- 
278 ;  Precision  Castings  Co .  v.  Boland  et  al.  ,  13  Fed. 
Supp.  877,  aff’d,  85  F.  (2nd)  15. 

The  Circuit  Court  is  granted  exclusive  jurisdic¬ 
tion  by  Congress,  and  may  affirm,  modify,  or  set 
aside  the  order  in  whole  or  in  part  (Secs.  10  (e) 
and  (f )  ) .  Only  upon  the  affirmance  of  the  Board’s 
order  by  the  Court  would  appellant  be  under  any 
legal  compulsion  to  comply  therewith,  and!  further 
review  by  the  Supreme  Court  may  be  sought  by  it 
as  provided  by  the  Act  (Sec.  10  (e)  ).  Fo|  a  more 
complete  discussion  of  this  point,  see  Beaver  Mills - 
Pilgrim  brief,  pp.  76-78 ;  reply  brief,  pp.  9-17. 


C.  The  foregoing  principles  and  precedents  h^ve  been 
recognized  by  the  Supreme  Court  of  the  United  States, 
by  four  separate  Circuit  Courts  of  Appeals  and  the 
great  majority  of  District  Courts  as  fully  applicable 
to  defeat  bills  for  injunction  to  restrain  the!  conduct 
of  an  election  in  investigatory  proceedings  under  the 
Act 

The  Court  is  respectfully  referred  to  the  Beaver 
Mills-Pilgrim  brief,  in  which  the  Authorities  on 
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this  point  have  been  collated,  and  are  fully  dis¬ 
cussed  (pp.  53-69). 

We  come  now  to  the  question  of  the  purported 
injuries  alleged  by  appellant  as  a  basis  for  equi¬ 
table  intervention  in  the  case  at  bar. 

D.  The  alleged  injury  arising  incidentally  and  indirectly 
from  the  proposed  election  affords  no  basis  for  equity 
jurisdiction 

The  discussion  and  propositions  of  law  dealing 
with  this  argument  are  set  forth  in  the  Beaver 
Mills-Pilgrim  brief  and  are  fully  discussed  at  pp. 
88-104 ;  reply  brief,  pages  17-21. 

The  specific  allegations  of  injury  in  the  bill  of 
complaint  at  bar  are  similar,  but  not  as  all-inclu¬ 
sive  as  those  in  the  bills  of  complaint  in  the  Beaver 
Mills  and  J.  C.  Pilgrim  cases,  and  the  Court  is  re¬ 
spectfully  referred  to  the  general  discussion 
thereof  contained  in  the  brief  in  such  cases  at  the 
pages  above  mentioned.  As  in  the  aforesaid  cases, 
the  allegations  of  damage  and  injury  in  the  case  at 
bar  are  conjectural  and  speculative  and  plead  con¬ 
clusions  not  supported  by  ultimate  facts  well 
plead,  or  by  any  evidence  adduced  in  their  support. 
They  may  be  classified  as  (1)  those  which  are  al¬ 
leged  to  flow  directly  out  of  the  certification  of  rep¬ 
resentatives  selected  by  employees  under  Section  9 
(c)  (R.  10-11),  and  (2)  those  which  flow  inci¬ 
dentally  or  indirectly  from  the  administration  of 
the  Act,  and  the  holding  of  the  proposed  election, 
such  as,  fear  of  impairment  of  alleged  existing  em- 
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ployee  relationships,  fear  of  interruption  to  the 
operation  of  appellant’s  plant  and  loss  thefefrom, 
and  fear  of  injury  to  public  goodwill  (R.  9-12). 

The  injuries  which  are  alleged  to  flow  directly 
out  of  the  certification  of  representatives  selected 
by  employees  under  Section  9  (c)  have  beeh  dealt 
with  above  at  pp.  14-26,  under  the  argument  that 
the  case  at  bar  falls  within  the  normal  rple  that 
where  no  undue  penalty  attaches  and  no  actual  en¬ 
forcement  of  the  statutes  takes  effect  until  there 
has  been  full  judicial  review,  no  injury  cognizable 
in  equity  accrues  and  there  is  no  ground  for  injunc¬ 
tive  relief. 

We  now  discuss  the  evidence  adduced  below  in 
support  of,  and  in  opposition  to,  the  allegations  of 
damage  which  are  alleged  to  flow  incidentally  or 
indirectly  from  the  administration  of  the  J^ct  and 
the  holding  of  the  proposed  election,  enumerated 
above.  These  allegations  of  the  bill  of  complaint 
were  not  supported  by  any  evidenciary  shoeing  in 
the  Court  below.  The  only  affidavit  filed  by  appel¬ 
lant,  that  of  John  F.  Thompson,  its  executive  vice- 
president  (R.  42-49),  concerned  itself  with  the 
operations  in  the  Huntington  Plant,  and  was  de¬ 
signed  to  show  that  all  activities  centered  there, 
are  of  a  manufacturing  character,  and  that  the  em¬ 
ployees  therein  engaged  are  production  employees. 
Appellees,  on  the  other  hand,  filed  a  joint  verified 
return  denying  all  the  material  allegations  of  the 
complaint  (R.  58-70),  and  filed  three  affidavits  in 
opposition  to  the  motion  for  preliminary  injunc- 
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tion,  designed  specifically  to  negative  the  allega¬ 
tions  of  injury  contained  in  the  bill  of  complaint. 

These  three  affidavits  filed  by  appellees  are  rele¬ 
vant  to  the  question  of  the  damages  alleged  by  ap¬ 
pellant,  and  will  bear  a  brief  discussion. 

The  first  affidavit  is  that  of  John  M.  Carmody 
(R.  70-74),  a  member  of  the  Board,  who  first  sets 
out  his  experience  in  industrial  and  labor  relations 
prior  to  his  appointment  to  the  Board.  The  affi¬ 
davit  shows  that  his  experience  in  this  field  dates 
back  to  1909  and  continues,  without  interruption, 
to  the  present  time.  This  experience  encompasses 
the  chairmanship  of  the  Bituminous  Coal  Labor 
Board  (1933-34),  membership  in  the  National 
Mediation  Board  (1934-35),  and  membership  in 
the  National  Labor  Relations  Board.  The  affiant 
states  that  in  the  course  of  his  experience  he  has 
become  familiar  with  the  practice  of  the  holding  of 
elections  by  employees,  and  has  directed  and  super¬ 
vised  such  elections  on  numerous  occasions.  There 
then  follows  a  description  of  the  mechanics  of 
holding  an  employee  election  which  shows  the  nec¬ 
essary  procedure  to  be  comparatively  simple.  Mr. 
Carmody ’s  affidavit  further  states: 

It  has  been  my  experience,  as  a  result  of 
holding  these  elections  in  various  parts  of 
the  United  States,  that  workmen  accept  the 
secret  ballot  as  the  fairest,  most  democratic, 
and  essentially  American  method  for  re¬ 
solving  disputes  among  themselves  as  to  who 
shall  represent  them,  and  this,  particularly, 
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when  the  election  is  supervised  by  repre¬ 
sentatives  of  the  United  States  Government 
and  therefore  free  from  either  employer 
control  or  the  domination  of  one  or  the  other 
faction  of  the  employees. 

On  the  question  of  the  effect  of  employee  flections 
upon  plant  efficiency,  production,  and  employee 
morale,  Mr.  Carmody’s  affidavit  states: 

In  no  single  election  which  I  personally 
supervised  has  there  been  any  dis 
of  any  sort,  nor  has  the  election  in 
interfered  with  the  efficiency  of  the 
of  the  employer  whose  employees  vfere  par¬ 
ticipating  in  the  election. 


^urbance 
any  way 
business 


* 


My  experience  has  demonstrated  that  the 
uncertainty  as  to  who  had  the  right  to  rep¬ 
resent  the  employees  has  interfered  with 
efficiency  and  with  morale  in  these  plants 
where  there  was  a  dispute  as  to  representa¬ 
tion  and  that  employee  elections  have  served 
as  a  potent  factor  in  submitting  amicable 
relations  between  employers  and  employees 
for  the  industrial  conflict,  bitterness,  and 
unrest  that  preceded  such  elections. 

It  has  also  been  my  experience  that  the 
election  of  representatives  has  not  in  any 
way  interfered  with  existing  agreements,  as 
the  election  involves  the  choice  of  repre¬ 
sentatives  to  act  as  agents  of  the  employees 
in  negotiating  the  terms  of  the  agreements 
and  do  not  relate  to  the  terms  or  provisions 
of  the  agreements  themselves. 
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The  affidavit  of  Hugh  L.  Kerwin  (R.  74-76), 
Director  of  Conciliation  of  the  United  States  De¬ 
partment  of  Labor,  states  that  Mr.  Kerwin  has 
served  in  such  capacity  since  1917,  and  that  prior 
to  such  date  from  1915  to  1917  he  was  Secretary  to 
the  Secretary  of  Labor.  Mr.  Kerwin  states  that  he 
has  under  direct  supervision  between  25  and  40 
persons  designated  as  Directors  of  Conciliation 
and  that  during  the  period  of  the  World  War  he 
was  also  Director  of  the  Labor  Adjustment  Service, 
also  designed  to  maintain  industrial  peace.  The 
affidavit  states  that  the  Department  of  Conciliation 
has  conducted  or  supervised  the  holding  of  many 
elections  upon  the  agreement  of  parties  concerned 
in  a  labor  controversy.  The  affidavit  further 
states : 

1  It  has  been  the  experience  of  the  Concilia¬ 
tion  Service  that  the  holding  of  such  elec¬ 
tions,  which  are  conducted  by  secret  ballot, 
have  not  interfered  with  the  progress  of 
work  at  the  plant  or  business  of  the  em¬ 
ployer;  that  in  practically  all  instances  no 
working  time  was  lost;  that  arrangements 
were  generally  made  for  the  voting  to  take 
place  during  shifts  when  employees  were 
going  to  or  leaving  work ;  that  in  those  rare 
instances  when  voting  took  place  while  the 
worker  was  in  the  employ  of  the  company, 
this  was  done  when  the  particular  worker 
could  be  best  spared  from  the  operation 
without  interfering  with  the  production  or 
operation  of  the  business,  and  in  such  in¬ 
stances  the  employer  consented  to  this 
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method.  Elections  are  never  conducted  on 
the  premises  of  the  employer  except  with 
the  employer’s  consent. 

Regarding  the  Conciliation  Department’s  expe¬ 
rience  with  the  results  of  elections  in  cases  of  dis¬ 
pute  between  rival  organizations  or  groups  as  to 
representation  of  employees  for  the  purposes  of 

i 

collective  bargaining  or  as  to  whether  or  not  em¬ 
ployees  desired  any  labor  organization  or  group  to 
represent  them,  the  affidavit  states :  | 

The  device  of  an  election  by  secret  ballot 
has  been  uniformly  helpful  in  allaying  in¬ 
dustrial  unrest  and  in  eliminating  the  ques¬ 
tion  of  representation  and  thereby  clearing 
the  way  for  amicable  relations  between  em¬ 
ployers  and  their  employees. 

The  affidavit  of  John  A.  Lapp  (R.  76-80)  re¬ 
veals  that  since  1934  the  affiant  has  been  a 
member  of  the  Petroleum  Labor  Policy  Board 
and  more  recently  also  Assistant  on  Labju  Rela¬ 
tions  to  the  Administrator  of  the  Public  Works 

i 

Administration,  and  sets  out  a  long  record  of 
prior  experience  in  the  industrial  and  lab<^r  fields, 
including  positions  as  Secretary  to  the  Regional 
Labor  Board,  Chicago  (1933),  and  Chairman  of 
the  Bituminous  Coal  Labor  Board,  Division  II 
(1933-34).  The  affidavit  reveals  the  affiajit  as  the 
author  of  a  number  of  text  books  and  treatises  on 
economic,  social,  and  legal  problems,  Tfhe  affi¬ 
davit  further  states  that  in  62  cases  involving 


17,298  employees  the  Petroleum  Labor 


Policy 
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Board,  of  which  affiant  is  a  member,  was  called 
upon  to  determine  the  representation  of  employees 
for  the  purpose  of  collective  bargaining,  and  that 
in  34  of  those  cases  elections  were  ordered  and  held 
by  the  &aid  Board.  There  is  attached  to  the  affi¬ 
davit  as  an  exhibit  a  table  disclosing  the  record 
in  the  62  cases  aforementioned.  Speaking  of  the 
elections  conducted  under  the  supervision  of  the 
said  Board,  affiant  states  that: 

i  In  the  34  elections  conducted  under  the 
supervision  of  the  Board,  no  instance  of  dis¬ 
cord  or  disturbance  is  recorded  in  the  rec¬ 
ords  of  the  Board  during  the  procedure  of 
holding  the  election;  and  what  is  more  sig¬ 
nificant,  the  elections  resulted  in  the  ad¬ 
justment  of  the  labor  controversies  in  issue,, 
hnd  harmony  prevailed  between  the  em¬ 
ployer  and  the  employees  after  the  elec¬ 
tion.  *  *  *  Elections  were  uniformly 

conducted,  with  one  or  two  exceptions,  on 
neutral  property  and  not  on  the  property 
of  the  employer;  the  elections  were  held 
during  off  periods  and  not  during  working 
time — that  is  to  say,  employees  voted  either 
on  off-shifts  or  during  lunch  periods. 

There  is  no  instance  of  strikes  following 
the  determination  and  certification  of  repre¬ 
sentatives  of  employees.  *  *  *  These 

agreements  have  meant  manifestly  a  termi¬ 
nation  of  industrial  unrest.  The  records 
of  the  Board  disclose,  therefore,  practically 
perfect  results  from  the  method  of  determi¬ 
nation  of  employee  representation  by  secret 
ballot. 
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The  affidavit  then  recites  the  history  of  an  aggra¬ 
vated  case  which  had  resulted  in  a  strike  and  bit¬ 
ter  conflict  between  two  rival  mine  workers  unions. 
The  Governor  of  the  State  of  Illinois,  having  been 
called  upon  to  send  troops,  instead  had  asked  the 
Bituminous  Coal  Labor  Board,  Division  II,  to  in¬ 
vestigate  and  hold  hearings.  Up  to  this  ppmt,  the 
feeling  between  the  factions  ran  high  and  violence 
had  broken  out.  Determining  that  an  election  to 
determine  the  representatives  of  the  miners  would 
offer  a  solution  of  the  issues,  an  election  was  then 
duly  held  under  the  supervision  of  the  Board. 
Upon  the  certification  of  one  of  the  labor  unions  to 
represent  all  of  the  miners  for  purposes  of  collec¬ 
tive  bargaining  with  the  operator,  negotiations  re¬ 
sulted  in  a  termination  of  the  dispute.  In  conclud¬ 
ing,  the  affidavit  states : 

From  my  experience,  I  attest  unquali¬ 
fiedly  to  the  proposition  that  elections  of 
workers  by  secret  ballot  under  governmental 
supervision  is  a  peculiarly  apt  device,  where 
there  is  a  dispute  as  to  representatio 
elimination  of  this  frequent  cause 
disputes  and  industrial  unrest. 

As  stated  before,  the  evidence  of  these  j:hree  ex¬ 
perts  was  not  in  any  wise  negatived  by  appellant  in 
the  Court  below,  and  the  contents  of  these  affidavits 
clearly  negative  the  allegations  of  injury  m  appel¬ 
lant’s  complaint,  which  do  not  plead  ultinjate  facts 
showing  irreparable  injury,  but  merely  express  as 


h  for  the 
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conjecture  and  speculation,  the  fear  that  such  dam- 
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ages  may  result  out  of  the  proposed  election  herein. 
The  evidence  is  to  the  contrary.2 

It  is  now  necessary  to  consider  two  remaining 
arguments  of  appellant’s  brief  which  are  not  dis¬ 
cussed  in  the  Beaver  Mills-Pilgrim  brief. 

Appellant ’s  brief  in  Point  II  thereof  argues 
that  it  is  entitled  to  an  injunction  and  assigns 
therefor  three  reasons : 

A.  The  Act  itself  in  conjunction  with  an 
election  has  a  direct  coercive  effect  upon 
plaintiff  and  its  legal  rights ; 

B.  The  plaintiff  has  no  adequate  legal 
remedy ; 

C.  Plaintiff  is  threatened  with  irrepa¬ 
rable  injury. 

In  previous  pages  we  have  dealt  with  appellant’s 
points  B  and  C  concerning  the  adequacy  of  the 
remedy  provided  in  the  Act  and  the  question  of 
irreparable  injury  (pp.  15-34).  There  only  re¬ 
mains  to  be  considered  the  proposition  that:  “The 
Act  itself  in  conjunction  with  an  election  has  a, 
direct  coercive  effect  upon  plaintiff  and  its  legal 
rights.” 

The  gravamen  of  appellant’s  argument  under 
this  point  is  that  “the  election  in  and  of  itself 
creates  a  status  and  the  failure  of  the  employer  to 
recognize  that  status  constitutes  an  unfair  labor 

2  In  57  elections  condocted  by  the  Board  since  the  effective 
date  of  the  act,  the  experience  detailed  in  the  three  affidavits 
above,  as  to  lack  of  disturbance  of  production,  relations,  and 
other  alleged  damages  therefrom,  has  been  duplicated. 
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practice  by  immediate  operation  of  law.  That 
means  not  that  the  Board  can  declare  his  failure 
to  recognize  and  honor  the  new  statics  an  unfair 
labor  practice;  it  means  that  whether  or  pot  the 
Board  declares  it  to  be  such,  it  is  an  unfair  labor- 
practice  and  forbidden  by  the  law  itself.”  The 
error  of  this  argument  is  apparent  on  its  face  and 
is  refuted  by  an  examination  of  the  Act  itself. 
The  failure  on  the  part  of  an  employer  to  bargain 
collectively  with  duly  chosen  representatives;  of  the 
majority  of  its  employees  per  se  is  not  a  violation 
of  the  Act  as  stated  by  the  appellant.  It  becomes 
a  violation  of  the  Act  only  if  such  failure  io  bar¬ 
gain  with  such  representatives  affects  commerce, 
within  the  meaning  of  the  Act.  As  is  pointed  out, 
infra  (pp.  42-43),  it  is  conjectural  at  this  time 
to  conclude  that  certification  of  representatives 
of  the  majority  after  an  election  will  result  in 
subsequent  proceedings  under  Section  jLO  for 
failure  to  bargain  collectively.  It  is  to  b^  noted 
that  appellant  does  not  state  in  its  bill  of  coihplaint 
that  it  will  refuse  to  bargain  with  such  representa¬ 
tives  of  the  majority  of  its  employees,  if  and  when, 
they  may  be  certified  out  of  the  election  proceeding 
at  bar.  Even  that  factor  remains  conjectural  and 
speculative.  All  it  does  allege  is  that  it  ma subse¬ 
quently  become  involved  in  unfair  labor  practice 
proceedings. 

In  support  of  its  “ status”  argument,  appellant’s 
brief  cites  Adair  v.  United  States,  208  U.  S.  161 ; 
Coppage  v.  Kansas,  236  U.  S.  1;  Truax  v.  Raich  r 
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239  U.  S.  33;  and  Hitchman  Coal  &  Coke  Co.  v. 
Mitchell ,  245  U.  S.  289.  The  Adair  and  Coppage 
eases  are  discussed,  infra ,  on  another  phase  of 
appellant’s  argument  under  the  Fifth  Amendment, 
and  the  court  is  referred  thereto  (see  pp.  48-51, 
supra).  Truax  v.  Raich  involved  a  self-executing 
statute  imposing  legal  obligations  of  its  own 
force  without  any  intervening  administrative 
action,  !  Criminal  penalties  were  imposed  for  its 
breach  and  the  damage  suffered  by  the  Plaintiff 
was  immediate  and  continuing.  The  statute  in 
question  prescribed  the  percentage  of  aliens  which 
an  employer  might  employ.  As  stated  in  appel¬ 
lant’s  brief,  “  Raich,  an  alien,  was  about  to  lose  his 
job,  not  because  the  employer  wanted  to  discharge 
him,  but  by  operation  of  the  law  which  would  com¬ 
pel  the  employer  to  discharge ”  (italics  supplied) 
(Br.  33).  No  such  “ operation  of  the  law”  is  in¬ 
volved  here  (see  pp.  36,'3<f,  45>  supra).  In  the 
Hitchman  case  the  basis  of  the  suit  was  defend¬ 
ants’  action  in  inducing  breach  of  employment  con¬ 
tracts  between  plaintiff  and  its  employees,  which 
does  not  arise  here. 

It  is  important  to  note  that  all  of  these  four  cases 
were  decided  before  the  Texas  and  New  Orleans 
ease,  The  only  two  which  have  any  conceiv¬ 

able  bearing — the  Adair  and  Coppage  cases — were 
expressly  held  inapplicable  in  the  Texas  and  New 
Orleans  case  (281  U.  S.  at  p.  571).  The  Adair  and 
Coppage  cases  were  similarly  urged,  in  support  of 
appellant’s  proposition  under  discussion,  by  the  re- 
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spondent  in  the  enforcement  case  of  National 
Labor  Relations  Board  v.  Washington ,  Virginia 
and  Maryland  Coach  Company  (decided  October  6, 
1936 ;  C.  C.  A.  4th) .  As  stated  by  the  Court’s  opin¬ 
ion  in  that  case : 


The  respondent,  however,  contends  that  the 
Act  is  an  invalid  exercise  of  Congressional 
power  in  violation  of  the  due  process  clause 
of  the  Fifth  Amendment  in  that  it  denies 
the  employer  the  right  to  hire  and  discharge 
his  employees  at  will.  Emphasis  is  placed 
upon  the  decisions  in  Adair  v.  TJnitec if  States, 
208  U.  S.  161,  and  Coppage  v.  Kansas,  236 
IT.  S.l.  *  *  * 

These  citations  are  not  irrelevant,  espe¬ 
cially  Adair  v.  United  States  *'  * 

*  *  *  but  the  difficulties  which  these  de¬ 

cisions  oppose  to  the  validity  of  the  National 
Labor  Relations  Act  seem  to  us  io  have 
been  removed  b^  the  more  recent  unanimous 
decision  of  the  Court  in  Texas  and  N.  0.  R. 
Co .  v.  Ry.  Clerks,  281  U.  S.  548,  interpret¬ 
ing  the  Railway  Labor  Act  of  1926.  j 

Appellant’s  brief  further  argues  that  ^‘equity 
should  exercise  its  jurisdiction  to  prevent  ^  multi¬ 


plicity  of  useless  proceedings”  (Br.,  pp.  41-44). 

The  argument  under  this  point  is  that  the 
remedies  provided  by  the  Act  are  inadequate,  that 
to  follow  the  statutory  procedure  therefore  com¬ 
pels  “a  series  of  useless  acts”,  and  since  “the  law 
will  not  compel  a  useless  act”  and  “equity  will 
relieve  against  the  multiplicity  of  suits”  that 
“equitable  relief  should  be  granted  here.”  We 
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have  argued  in  preceding  pages  that  the  remedy 
provided  by  the  Act  is  in  all  respects  adequate, 
.and  such  argument  in  itself  affords  full  answer  to 
appellaht’s  contention  under  consideration  in  this 
point. 

We  have  further  shown  that  but  one  subsequent 
action  may  result  out  of  certification  after  an 
election,  and  whether  or  not  that  occurs  is  within 
the  complete  control  of  appellant.  This  does  not 
constitute  threatened,  continuous,  and  vexatious 
litigation  sufficient  to  invoke  equity.  See  Boise 
Artesian  Water  Co.  v.  Boise  City ,  213  U.  S.  276, 
286 ;  Matthew  v.  Rodgers ,  284  U.  S.  521, 529 ;  Sharon 
v.  Tucker,  144  U.  S.  533 ;  Huston  v.  Iowa  Soap  Co., 
decided  Sept.  8, 1936  (C.  C.  A.  8th). 

Finally,  appellant’s  brief  on  this  point  urges  in 
substance  that  should  it  be  subsequently  complained 
of  as  committing  an  unfair  labor  practice,  and 
should  the  Board  after  a  hearing,  order  it  to  cease 
and  desist,  that  the  enforcement  of  such  order  of  the 
Board  would  be  venued,  either  in  the  Second,  or 
Fourth!  Circuits.  The  argument  then  states  that 
since  the  Second  Circuit  in  the  case  of  National  La¬ 
bor  Relations  Board  v.  Friedman-Harry  Marks 
Clothing  Co.,  Inc.,  85  F.  (2d)  1,  and  the  Fourth  Cir¬ 
cuit  in  the  case  of  Foster  Bros.  Mfg.  Co.,  Inc.,  v. 
National  Labor  Relations  Board  (decided  Octo¬ 
ber  6, 1936),  “have  held,  on  facts  indistinguishable 
from  those  at  bar,  that  the  employer  was  not  en¬ 
gaged  in  interstate  commerce  and  that  the  Act 
•could  not  be  constitutionally  applied  to  him”; 
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that  the  Board  4 ‘cannot  in  good  conscience  pro¬ 
ceed  further  in  this  case”;  and  to  do  so  would  be 
arbitrary,  in  violation  of  the  equities  and  of  the 
law  involved,  and  requires  the  issuance  of  an  in¬ 
junction  under  the  principle  of  Miller  v.  Standard 
Nut  Margarine  Co.,  284  U.  S.  498. 

In  the  Miller  v.  Standard  Nut  Margarine  case, 
the  p&^fff^Comniissioner  of.  Internal  Revenue 
had  assessed  a  tax  upon  dS'enaant’s 
being  oleomargarine,  and  therefore  taxable  under 


product  as 


the  statute  involved.  The  Court  held  it  not  taxable 
on  the  basis  of  prior  decisions,  and  further  held 
that  where  as  in  this  case  “there  exist  special  and 
extraordinary  circumstances  sufficient  to  bring  the 
case  within  some  acknowledged  head  of  equity  ju¬ 
risprudence,  a  suit  may  be  maintained  to  enjoin  the 
collector.”  After  finding  that  the  enforcement  of 
the  Act  against  respondent  would  destroy  its  busi¬ 
ness,  ruin  it  financially,  and  inflict  loss  for  which  it 
would  have  no  remedy  at  law,  the  Court  granted 
the  injunction. 

No  such  circumstances  are  present  in  the  case 


at  bar,  and  the  Miller  case  is  not  in  point,  for  what- 
appellant  is  seeking  to  enjoin  in  the  case  at|  bar  is 
an  investigatory  proceeding  resulting  merely  in  a 
finding  of  fact  without  mandatory  effect  on  appel¬ 
lant.  In  the  preceding  pages  of  this  ajid  the 
Beaver  Mills-Pilgrim  briefs  it  has  been  shown  that 
no  basis  for  injunction  is  spelled  out  by  the  suit. 
We  have  also  shown  that  the  Act  is  not  being  “ap¬ 
plied”  or  “enforced”  against  appellant  by  reason 
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of  the  investigatory  proceedings  at  bar,  and  that 
the  constitutional  and  jurisdictional  questions  are 
not  only  prematurely  raised  on  this  application  for 
equitable  relief,  but  have  been  decided  against  ap¬ 
pellant  in  the  case  at  bar  and  in  the  majority  of 
similar  suits. 

The  decisions  of  the  Second  and  Fourth  Cir¬ 
cuits,  respectively,  in  the  Friedman-Harry  Marks 
and  Foster  Bros .  enforcements  cases,  are  not  con¬ 
trolling  in  this  case,  where  the  facts  upon  which 
an  enforcement  action  would  be  predicated,  are  not 
even  in  being,  and  may  never  arise.  The  sole  ap¬ 
plicable  decision  out  of  either  circuit  under  the 
Act,  is  that  of  the  Second  Circuit  in  E .  I.  Dupont 
de  Nemours  &  Co.  v.  Boland,  85  F.  (2d)  12, 
in  which  it  affirmed  the  District  Court’s  denial  of 
an  injunction  to  restrain,  among  other  things,  an 
election  proceeding  under  Section  9  (c)  of  the  Act. 

It  is  1  highly  significant  that  this  decision  was 
handed  down  concurrently  with  that  in  the  Fried¬ 
man-Harry  Marks  case. 

I  CONCLUSION  AS  TO  EQUITY  JURISDICTION 

We  submit  that  the  Court  below  did  not  err  in 
finding  that  appellant  will  not  suffer  irreparable 
and  irremediable  injury  of  such  character  as  to 
justify  equitable  intervention.  Under  the  author¬ 
ities,  the  allegations  of  the  bill  of  complaint  in 
this  regard,  unsupported  by  evidence,  do  not  consti- 
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tute  a  sufficient  basis,  in  law,  for  restraining  the 
proposed  election  to  be  conducted  by  an  impartial 
administrative  body,  or  to  otherwise  interfere  with 
a  duly  established,  adequate,  statutory  procedure. 
The  reasons  for  this  are  clear,  and  have  been  stated 
in  preceding  pages,  and  are  further  discussed 
in  the  Beaver  Mills-Pilgrim  brief  at  pages  39-104; 
reply  brief  pages  17-21. 

Part  II 

The  National  Labor  Relations  Act  is  constitutional 

The  lower  Court  found  that  “the  National  Labor 
Relations  Act  is  not  wholly  unconstitutional” 
(R.  82).  The  Court  further  found  that  “the  Na¬ 
tional  Labor  Relations  Act  by  its  terms  affords  an 
adequate  remedy”  (R.  81).  The  lower  Court, 
therefore,  expressly  found  the  Act  to  be  constitu¬ 
tional  in  its  procedural  provisions,  and  further 
found  that  the  Act  was  not  unconstitutional,  in  toto. 
Since,  as  shown  above,  appellant  has  failed  to  make 
out  a  case  for  equitable  relief,  it  was  unnecessary 
for  the  lower  Court,  and  is  unnecessary  for  this 
Court,  to  consider  or  decide  any  constitutional 
issues  other  than  that  of  the  constitutionality  of  the 
procedural  provisions  of  the  Act  affording  the 
remedy  at  law.  We,  nevertheless,  review  briefly 
the  governing  principles  of  constitutional  law,  in 
connection  with  appellant’s  arguments  thereon. 
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A.  The  act  is  constitutional  in  its  general  scope.  Its  ap¬ 
plicability  in  the  individual  case  must  be  determined 
according  to  the  statutory  procedure 

Even  if  other  constitutional  questions  were  be¬ 
fore  the  Court,  the  sole  issue  would  be  the  validity 
of  the  Act  “in  its  general  scope. 7 ’  Euclid  v.  Ambler 
Realty  Co.,  272  U.  S.  365, 397 ;  S.  Buchsbaum  &  Co. 
v.  Beman,  14  F.  Supp.  444,  448  (N.  D.  Ill.,  Wilker- 
son,  J.).  This  general  validity  of  the  Act  is  estab¬ 
lished  by  the  decided  cases.  Propositions  of  law 
dealing  with  this  argument  are  set  forth  in  the 
Beaver  Mills-Pilgrim  brief,  and  are  fully  discussed 
therein  at  pages  109-132. 

1.  Appellant's  constitutional  objections  are  without  merit 

Appellant’s  brief  argues  that  “the  Act  is  uncon¬ 
stitutional  as  applied  to  production  and  manufac¬ 
turing^’  (Br.,  pp.  7-13).  This  argument  is  shown 
to  be  premature,  irrelevant,  and  not  an  issue  in  the 
case  at  bar,  and  is  discussed  in  the  Beaver  Mills- 
Pilgrim  brief  at  pages  119-151,  and  the  Court  is 
respectfully  referred  thereto. 

Appellant’s  brief  further  argues  that  “the  Act 
is  inapplicable  to  or  unconstitutional  as  applied 
to  plaintiffs  Huntington  plant”  (Br.  pp.  13-21). 
This  is  a  derivative  argument  from  that  discussed 
immediately  above,  and  subject  to  the  same  objec¬ 
tions.  It  is  necessary,  however,  to  correct  appel¬ 
lant’s  misapprehension  that  the  Act  is  being  “ap¬ 
plied”  to  it  in  the  case  at  bar.  As  has  been  stated 
before,  supra,  pages  14-26,  the  proposed  election  re- 
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suits  in  no  enforceable  order  against  appellant  and 
is  merely  a  certification  of  fact  which  would  be,  and 
constantly  is,  ascertained  in  other  ways.  No  appli¬ 
cation  or  enforcement  of  the  Act  is  possible  against 
this  appellant  out  of  these  proceedings  unjess  and 
until  a  complaint  of  unfair  labor  practices  is  sub¬ 
sequently  lodged,  a  hearing  had  thereon,  al  finding 
made  by  the  Board  that  it  has  failed  to  bargain  col¬ 
lectively  with  representatives  of  the  majority  of 
its  employees,  if  any  are  certified  after  the  (election 
proposed  herein,  and  the  Circuit  Court  orders  en¬ 
forcement  of  the  Board’s  order.  A  full  discussion 
of  appellee’s  position  on  this  point  is  contained  in 
the  Beaver  Mills-Pilgrim  brief  at  pages  119-151. 
In  this  regard  it  is  pertinent  to  note,  as  sjated  by 
Judge  Hincks  in  National  Labor  Relations  Board 
v.  New  England  Transportation  Co 14  IjT.  Supp. 
497  (D.  Conn.) : 

If  a  properly  supervised  election  is  held, 
it  may  well  be  that  no  question  wjll  there¬ 
after  arise  with  respect  to  the  provisions  of 
Sections  8  (5)  and  9  (a).  If,  however,  the 
question  actually  arises,  it  will  be  time 
enough  then  to  give  it  due  consideration. 

That  the  Act  may  subsequently  be  applied  to, 
or  enforced  against  the  appellant,  is,  at  this  stage 
of  the  case,  clearly  conjectural  and  speculative,  and 
so  premature  a  consideration  as  to  defeajt  invoca¬ 
tion  of  the  equitable  remedy  sought.  Iii  this  re¬ 
gard,  the  only  evidence  before  the  Court  contained 
in  the  three  affidavits  filed  by  appellees  jpoints  to 
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the  probability  of  peaceful  relations  after  the  elec¬ 
tion,  so  that  even  this  conjectural  threat — insuffi¬ 
cient  as  it  is  to  invoke  equity — is  further  weakened 
as  an  allegation,  by  this  record. 

In  concluding  our  discussion  on  this  point  of 
appellant’s  brief,  it  is  necessary  to  point  out  cer¬ 
tain  inaccurate  statements  made  therein  in  argu¬ 
ment.  Beginning  at  page  14  appellant’s  brief 
states : 

In  support  of  its  position  it  cites  two  cases 
from  the  Second  Circuit  ( National  Labor 
Relations  Board  v.  Associated  Press,  85  F. 
(2d)  56;  National  Labor  Relations  Board  v. 
Friedman-Marks  Co.,  85  F.  (2d)  1)  and 
two  cases  from  the  Fifth  Circuit  ( Bradley 
Lumber  Co.  v.  National  Labor  Relations 
Board,  84  F.  (2d)  97,  certiorari  denied 
October  12, 1936;  National  Labor  Relations 
Board  v.  Jones  &  Laughlin  Steel  Corp., 
83  F.  (2d)  998)  ;  each  court  in  one  case  sus¬ 
tained  the  Board  because  interstate  com¬ 
merce  was  involved  and  in  the  other  vacated 
an  order  of  the  Board  because  interstate 
commerce  was  not  involved.  *  *  *  The 

decisions  are  all  to  the  effect  that  it  may  not 
be  applied  to  manufacturing. 

This  statement  is  incorrect  in  that  the  decision 
in  Bradley  Lumber  Co.  was  not  predicated  on  a 
finding  that  “ interstate  commerce  was  involved.” 
This  was  an  equity  suit  brought  by  a  manufactur¬ 
ing  concern  to  enjoin  the  holding  of  a  concurrent 
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hearing  on  a  Board  complaint  involving  unfair 
labor  practices  and  on  a  petition  for  electic|n.  The 
Fifth  Circuit  sustained  the  Board  in  this  chse,  and 
affirmed  the  lower  Court’s  decision  that  no  jcase  for 
equity  intervention  had  been  made  out,  and  on  the 
point  in  question  the  Court  stated: 

We  express  no  opinion  about  this  con¬ 
troversy.  The  relation  of  the  appellants  to 
each  other  and  of  their  operations  i;o  inter¬ 
state  commerce,  and  the  consequent  juris¬ 
diction  under  the  Act  of  the  Board  over 
them,  we  think  is  initially  for  the  investiga¬ 
tion  of  the  Board  itself,  and  not  to  be  con¬ 
tested  with  a  Regional  Director  before  any 
District  Court  that  may  get  jurisdiction  of 
his  person.  j 

The  Court  on  the  question  raised  by  appellant  of 
inapplicability  of  the  Act  to  manufacturing  under 
any  circumstances  further  stated: 

Manufacture,  mining,  and  agriculture  in 
themselves  are  not  interstate  comnjerce,  al¬ 
though  the  product  will  likely  be  sbld  in  or 
shipped  to  another  state,  but  it  does  not 
follow  that  labor  troubles  in  connection  with 
such  enterprises  as  plaintiff  and  its  alleged 
subsidiaries  are  engaged  in  inay  not\conceiv- 
ably  burden  it.  [Italics  supplied.]! 

The  same  Circuit  in  denying  the  Board’s  appli¬ 
cation  for  enforcement  of  its  cease  and  desist  order 
in  the  J  ones  <Sc  Laughlin  case  did  not,  as  stated  by 
appellant,  vacate  the  order  of  the  Board  “because 
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interstate  commerce  was  not  involved  ”,  but  as 
stated  by  the  opinion,  because : 

No  specific  present  intent  appears  to  im¬ 
pede  or  destroy  interstate  commerce  by 
means  of  a  strike  in  a  manufacturing  plant, 
or  other  like  direct  obstruction  to,  or  burden 
on  interstate  commerce. 

It  is  evident  from  both  of  the  above  quoted 
opinions  that  the  Fifth  Circuit  has  indicated  a 
direct  obstruction  or  effect  on  commerce  out  of  an 
unfair  labor  practice  by  an  employer  in  a  manu¬ 
facturing  activity,  may  be  within  the  jurisdiction 
of  the  Board.  It  has  at  least  preserved  the  ques¬ 
tion  as  open  and  undecided,  and  it  certainly  has 
not  finally  decided  that  in  all  cases  involving  man¬ 
ufacturing  enterprises,  the  Act  has  no  application. 
This  is  a  far  different  holding  than  that  appellant 
cites. 

While  it  is  true,  as  stated  by  appellant’s  brief 
(pp.  19,  20),  that  the  Second  and  Fifth  Circuits  on 
the  factual  situations  presented,  have  each  denied 
enforcement  of  the  Board’s  orders  in  a  case  in¬ 
volving  a  manufacturing  enterprise,  it  is  extremely 
important  to  note,  as  is  pointed  out  by  the  Beaver 
Mills-Pilgrim  brief  (pp.  57-58),  that  the  afore¬ 
said  Circuits  in  injunction  proceedings  involving 
manufacturing  enterprises,  affirmed  the  denial  of 
injunctions  against  the  Board  in  proceedings  sim¬ 
ilar  to  the  one  at  bar.  The  implication  of  appel¬ 
lant’s  argument,  therefore,  that  since  the  Act  has 
been  held  inapplicable  to  certain  manufacturing 
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enterprises  that  equity  without  further  Rowing 
must  enjoin  an  investigation  involving  feuch  an 
enterprise,  as  in  the  case  at  bar,  does  not  follow, 
and  has  no  basis  in  the  great  majority  of  tfhe  cases 
decided  under  the  Act  in  District  Courtsj  and  no 
basis  in  any  Circuit  Court  decisions  thus  far  ren¬ 
dered  (see  Beaver  Mills-Pilgrim  brief,  ppj  53-67). 


Appellant’s  brief  in  support  of  this  pdint  cites 
the  Schechter  (295  U.  S.  543)  and  Carter  (298 
U.  S.  — ,  56  Sup.  Ct.  855)  cases  (Br.  16-18).  The 
inapplicability  of  these  cases  to  the  issue  of  equity 
jurisdiction  in  this  case,  is  discussed  in  the 
Beaver  Mills-Pilgrim  brief  at  pp.  135-151,  and 
the  Court  is  respectfully  referred  to  sucji  discus¬ 
sion,  in  answer  to  appellant’s  contention.  I 

Concluding  our  discussion  on  this  particular 
point  of  appellant’s  brief,  it  may  be  said,  in  sum¬ 
mary  that  the  general  validity  of  the  National 
Labor  Relations  Act  under  the  commerce  clause  is 
plainly  established  by  the  decided  cases. 


Appellant’s  brief  further  argues  that  pthe  Na¬ 
tional  Labor  Relations  Act  is  unconstitutional  be¬ 
cause  it  attempts  to  deprive  Plaintiff  and  its  em¬ 
ployees  of  their  freedom  of  contract  in  violation  of 
the  Fifth  Amendment”  (Br.  p.  21-23).  Appellees’ 
argument  on  the  Fifth  Amendment  is  contained  in 
the  Beaver  Mills-Pilgrim  brief  at  pp.  109bll9,  and 
the  Court  is  respectfully  referred  thereto^ 

Under  this  point  appellant’s  brief  fijrst  urges 
that  Section  9  (a)  of  the  Act  abridges  thte  employ¬ 
ees  freedom  of  contract.  This  constitutional  ob- 
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jection  to  majority  rule  is  raised  here  by  appellant, 
and  not  by  its  employees.  Appellant  cannot  raise 
constitutional  objections  available  to  employees 
alone.  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571, 
576.  Nor  can  it  question  the  validity  of  this  sec¬ 
tion,  of  of  the  Act,  until  when,  and  in  so  far  as  it 
is  applied  to  its  disadvantage.  Chicago  Board  of 
Trade  v.  Olsen ,  262  U.  S.  1,  43;  Utah  Power  & 
Light  Co.  v.  Pfost,  286  U.  S.  165,  186;  Premier 
Pahst  Sales  Co.  v.  Grosscup,  56  Sup.  Ct.  755. 

Appellant  further  urges  that  Section  9  (a)  of 
the  Act  abridges  its  freedom  of  contract  as  an  em¬ 
ployer.  Arguments  on  this  point  are  discussed 
in  the  Beaver  Mills-Pilgrim  brief  in  the  pages 
above  cited,  and  at  pages  151-160.  It  is  well  at 
this  point,  to  note  the  findings  of  Mr.  Justice  Ad¬ 
kins  in  the  case  of  Gate  City  Cotton  Mills  v. 
Madden  et  al .,  decided  January  22, 1936,  and  simi¬ 
lar  to  the  case  at  bar : 

1.  Under  the  terms  of  the  National  Labor 
Relations  Act  neither  the  taking  of  a  secret 
ballot  nor  the  certification  of  representa¬ 
tives  has  any  legal  effect  upon  the  rights  of 
Plaintiff  to  bargain  either  collectively  or  in¬ 
dividually  with  all  or  any  of  its  employees  or 
their  representatives,  or  upon  any  existing 
contracts  of  employment  between  the  Plain¬ 
tiff  and  all  or  any  of  its  employees.  *  *  * 
The  obligation  of  a  Plaintiff  under  the  Act 
to  bargain  collectively  with  the  representa¬ 
tives  designated  or  selected  by  a  majority 
of  its  employees  does  not  arise  unless  and 
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until  such  representatives  first  are  selected, 
and  request  such  collective  bargaining,  and 
arises  only  as  to  such  matters  as  said  repre¬ 
sentatives  specifically  request  be  made  the 
subject  of  such  collective  bargaining. 

Clearly  appellant’s  point  in  this  regard  is  pre¬ 
mature  and  of  no  avail. 

In  support  of  the  proposition  that  Section  9  (a) 
of  the  Act  abridges  its  freedom  of  contracft  as  an 
employer,  appellant’s  brief  cites  Adair  v.  United 
States ,  208  U.  S.  161,  and  Coppage  v.  State  of 
Kansas ,  236  U.  S.  1.  Appellees,  in  their  argument 
in  the  Beaver  Mills-Pilgrim .  brief  on  the  consti¬ 
tutionality  of  the  Act  at  bar,  cite  the  case  oi  Texas 
and  New  Orleans  Railroad  v.  Brotherhood  Rail¬ 
way  Clerks,  281  U.  S.  548  (pp.  109-113),  wljich  has 
been  followed  by  the  Courts  in  upholding  th^  Act  at 
bar.  In  that  case,  as  in  the  one  at  bar,  th4  Adair 
and  Coppage  cases  were  urged  on  the  Court  as  rea¬ 
sons  for  holding  the  Railway  Labor  Act  invalid 
under  the  Fifth  Amendment.  The  Court’s  opin¬ 
ion  considered  these  cases  and  rejected  them  as 
inapplicable : 

The  petitioner  invokes  the  principles  de¬ 
creed  in  Adair  v.  United  States,  208  U.  S. 
161,  and  Coppage  v.  Kansas,  236  IT.  S|.  1,  but 
these  decisions  are  inapplicable.  The  Rail¬ 
way  Act  of  1926  does  not  interfere  with  nor¬ 
mal  exercise  of  the  right  of  the  carrier  to 
select  its  employees  or  to  discharge  them. 
The  statute  is  not  aimed  at  this  right  of  the 
employers  but  at  the  interference  with  the 
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right  of  employees  to  have  representatives 
of  their  own  choosing.  As  the  carriers  sub¬ 
ject  to  the  Act  have  no  constitutional  right 
to  interfere  with  the  freedom  of  the  em¬ 
ployees  in  making  their  selections.  They 
cannot  complain  of  the  statute  on  constitu¬ 
tional  grounds  (pp.  570-1). 

Similarly  the  National  Labor  Relations  Act  does 
not  interfere  with  the  normal  exercise  of  the  right 
to  hire  and  fire,  for  inefficiency  or  any  other  reason 
satisfactoiy  to  the  employer.  All  that  is  done  is  to 
prohibit  the  use  of  the  discharge  power  for  pur¬ 
poses  of  interfering  with  employees  in  their  choice 
of  representatives,  because  under  such  circum¬ 
stances  the  employer  is  interfering  with  the  consti¬ 
tutional  right  of  the  employees.  The  Railway 
Labor  Act  of  1926,  as  amended  in  1934,  sets  forth 
in  greater  detail  the  right  of  employees  to  organize 
and  bargain  collectively  through  representatives  of 
their  own  choosing  in  provisions  almost  identical 
with  those  of  the  National  Labor  Relations  Act, 
and  was  recently  sustained  in  a  sweeping  opinion 
by  Senior  Circuit  Judge  Parker  in  Virginian  By. 
Co.  v.  System  Federation  No.  40,  84  F.  (2d)  641 
(C.  C.  A.  4th),  now  pending  in  the  Supreme  Court. 
The  amended  Act  was  also  construed  by  the  Sev¬ 
enth  Circuit  in  Association  of  Bailway  Clerks  v. 
Brotherhood  (July  8, 1936).  Both  cases  arose  out 
of  an  election  conducted  under  the  Railway  Labor 
Act.  The  former  opinion  upheld  a  provision  of 
that  Act  requiring  the  carriers  to  bargain  collec- 
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tively  with  the  representatives  designated  by  the 
majority  of  any  craft  or  class  of  employees  as  rep¬ 
resentatives  of  all.  This  provision  is  substantially 
identical  with  Section  9  (a)  of  the  Act  at  bar.  The 
employees  involved  in  the  election  in  the  Virginian 
Bailway  case  were  4 ‘back  shop”  employees  work¬ 
ing  on  cars  taken  out  of  service  for  months  at  a 
time,  and  engaged  in  what  was  essentially  a  manu¬ 
facturing  operation.  The  Court  in  its  decision, 
after  reviewing  the  authorities,  concluded  that : 

It  is  no  objection  to  such  statute,  in  law 
or  in  reason,  that  some  of  the  employees  con¬ 
cerned  in  such  bargaining  may  be  engaged 
in  the  intrastate  activities  of  the  carrier  (p. 
650). 

In  this  case  the  Court  not  only  upheld  the  principle 
of  majority  rule  questioned  by  the  Appellant 
therein  but  further  validated  an  electiofi  out  of 
which  the  representatives  of  a  majority  o|i  the  ma¬ 
jority  of  employees  eligible  to  vote  were  certified 
as  the  exclusive  representatives  of  all  the  em¬ 
ployees  for  purposes  of  collective  bargaining. 
This  provision  for  majority  rule,  essentially  iden¬ 
tical  with  the  one  at  bar,  was  upheld  finder  the 
Fifth  Amendment.  j 

The  Association  of  BaUtvay  Clerks  c^se  above 
mentioned,  decided  by  the  Seventh  Circuit,  also 
construed  the  majority  rule  provision  of  the  Rail¬ 
way  Labor  Act  as  amended  in  1934  and  granted  it 
constitutional  validity. 
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In  concluding  our  discussion  on  this  particular 
point  of  appellants  brief,  it  is  well  to  note  that  the 
election  proceeding  does  not  in  itself  present  the 
issue  of  majority  rule  as  appellant  alleges.  As 
Judge  Hincks  pointed  out  in  National  Labor  Rela¬ 
tions  Board  v.  New  England  Transportation  Co., 
supra: 

\  If  a  properly  supervised  election  is  held, 
it  may  well  be  that  no  question  will  there¬ 
after  arise  with  respect  to  the  provisions  of 
Sections  8  (5)  and  9  (a).  If,  however,  the 
question  actually  arises,  it  will  be  time 
enough  then  to  give  it  due  consideration. 

See  also  Gate  City  Cotton  Mills  v.  Madden,  de¬ 
cided  January  25,  1935  (D.  Colo.,  Adkins,  J.)  ;  3 
cases,  General  Motors  Truck  Corp.  v.  j Bowen,  de¬ 
cided  February  17,  1936  (E.  D.  Mich.).  The  ma¬ 
jority  rule  question  arises  only  after  a  complaint 
under  Section  8  (5)  has  been  issued,  a  hearing  held, 
and  a  final  order  made  by  the  Board  as  in  the  case 
of  any  other  unfair  labor  practice. 

Appellant ’s  brief  further  complains  that — 

The  National  Labor  Relations  Act  is  un¬ 
constitutional  because  it  delegates  legisla¬ 
tive  power  to  the  National  Labor  Relations 
Board;  and  to  the  representatives  for  collec¬ 
tive  bargaining  designated  by  a  majority  of 
employees.  (Br.,  pp.  24r-26.) 

As  has  been  stated  directly  above,  Section  9  (a) 
of  the  Act  is  not  involved  in  the  case  at  bar.  For 
the  information  of  the  Court,  however,  we  make 
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known  our  views  on  the  points  raised  by  appel¬ 
lant’s  brief  in  this  regard. 

Appellant’s  contention  complains  of  two  sepa¬ 
rate  types  of  delegation  which  it  believes  are  un¬ 
constitutional.  First,  improper  delegation  to  the 
Board  under  Section  9  (b)  of  the  Act  to  “deter¬ 
mine  what  shall  be  the  unit  for  collective  bar¬ 
gaining,  to  which  determination  both  the  einplover 
and  the  employee  must  comply”,  and,  second,  im¬ 
proper  delegation  of  power  “to  the  majority  of 
employees  in  a  unit”,  whom  the  employer  must 
recognize  as  the  exclusive  representative^  of  the 
majority  for  purposes  of  collective  bargaining. 
We  will  take  up  these  two  contentions  in  t>rder. 

Under  Section  9  (b),  the  Board’s  choic^  of  unit 
is  confined  specifically  to  “the  employer  unit,  craft 
unit,  plant  unit,  or  subdivision  thereof.”  This 
constitutes  a  primary  standard.  The  Board  is 
further  restricted  in  that  it  must  choose  the  unit 
which  will  “insure  to  employees  the  full,  benefit 
of  their  right  to  self -organization  and  to  cbllective 
bargaining,  and  otherwise  *  *  *  effectuate 

the  policies  of  this  Act.”  Its  determination  is 
subject  to  complete  judicial  review.  Obviously 
there  is  no  scope  here  for  the  exercise  of  purely 
arbitrary  or  capricious  choice. 

This  provision  is  clearly  valid,  withiii  a  long 
line  of  cases  upholding  the  vesting  of  far  greater 
authority  in  various  commissions  and  administra¬ 
tive  officers  with  far  less  precise  standards  of 
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guidance.3  These  cases  were  reaffirmed  in  Panama 
Refining  Co.  v.  Ryan,  293  U.  S.  424^430  and  A.  L.  A. 
Sckecter  Corp.  v.  U.  S.,  295  U.  S.  495,  532-533  and 
539-541.  The  tremendous,  unguided  discretion 
vested  in  the  President  by  the  statutes  involved  in 
these  latter  cases  (293  U.  S.  at  p.  415;  295  U.  S. 
at  p.  542)  is  a  far  cry  from  the  very  limited  power 
conferred  on  the  Board  under  Section  9  (b). 

Appellant  further  argues  that  section  9  (a)  im¬ 
properly  delegates  power  to  the  majority  of  em¬ 
ployees  in  a  unit  whose  representatives  the  em¬ 
ployer  must  recognize  as  the  exclusive  representa¬ 
tives  of  all.  This  argument  is  dealt  with  in  the 
Beave ^  Mills-Pilgrim  brief  at  pp.  157-159  and  the 
Court  is  respectfully  referred  thereto. 

3  New  York  Central  Securities  Corp.  v.  United  States ,  287 
U.  S.  12,  24  (“in  the  public  interest”) ;  Federal  Radio  Com¬ 
mission  v.  Nelson  Bros.  Bond  &  Mortgage  Co .,  289  U.  S.  266, 
285  (“public  convenience,  interest,  or  necessity”) ;  Avent  v. 
United  States ,  266  U.  S.  127,  and  United  States  v.  Chemical 
Foundation ,  272  U.  S.  1  (in  the  interest  of  the  public) ; 
Colorado  v.  United  States ,  271  U.  S.  153,  168,  and  Chesa¬ 
peake  and  Ohio  Railway  v.  United  States ,  283  U.  S.  35,  42 
(certificates  of  “public  convenience  and  necessity”) ;  Tagg 
Bros,  and  Moorhead  v.  United  States ,  280  U.  S.  420  (“just 
and  reasonable”  commissions) ;  Wayman  v.  Southard ,  10 
Wheat.  1  (“in  their  discretion  deem  expedient”);  Buttfield 
v.  Stranahan ,  192  U.  S.  470  (“purity,  quality,  and  fitness  for 
consumption”) ;  Union  Bridge  Co.  v.  United  States ,  204  U.  S. 
364  (“unreasonable”  obstruction  to  navigation) ;  Mahler  v. 
Eby,  264  U.  S.  32  (“undesirable”  resident) ;  Sears ,  Roebuck 
Co.  v.  Federal  Trade  Commission ,  258  Fed.  307  (C.  C.  A. 
7th)  and  Arkansas  'Wholesale  Grocers  Assn.  v.  Federal 
Trade  Commission ,  18  F.  (2d)  866,  cert,  den.,  275  U.  S.  533 
(“unfair  methods  of  competition”). 


CONCLUSION 


An  election  does  not  constitute  action  against 
this  appellant,  and  it  may  culminate  at  most  in  a 
mere  ascertainment  of  fact  without  mandatory  ef¬ 
fect.  The  Act,  which  the  Court  below  foimd  to  be 
constitutional  in  its  general  scope,  and  in  its  pro¬ 
cedural  provisions,  affords  appellant  a  p^ain,  ade¬ 
quate,  and  complete  remedy.  Appellant^  allega¬ 
tions  of  irreparable  damage  being  insufficient  jn 
fact  and  in  law  to  invoke  equity,  it  is  respectfully 
submitted  that  the  decree  below  should  be  affirmed 
in  all  respects. 

Respectfully  submitted. 

Charles  Fahy, 

General  Counsel, 
National  Labor  Relations  Board . 


Robert  B.  Watts, 

Associate  General  Cpunsel . 
John  Babe, 

Attorney . 


APPENDIX  A 


NATIONAL  LABOR  RELATIONS  BOARD 
Washington,  D.  C. 


RULES  AND  REGULATIONS 

SERIES  1,  AS  AMENDED 


GENERAL  RULES  AND  REGULATIONS 

By  virtue  of  the  authority  vested  in  it  by  the  National  Labor  Re¬ 
lations  Act,  approved  July  5,  1935,  the  National  Labor  Relations 
Board  hereby  issues  the  following  Rules  and  Regulations — Series  1 — 
as  amended  (General  Rules  and  Regulations),  which  it  finds  neces¬ 
sary  to  carry  out  the  provisions  of  said  Act.  Said  Rules  and  Regu¬ 
lations — Series  1 — as  amended  shall  become  effective  upon  the  sign¬ 
ing  of  the  original  by  the  members  of  the  Board  and  upon  the 
publication  thereof  in  the  Federal  Register,  and  shall  supersede  the 
Rules  and  Regulations — Series  1 — as  amended  (General  Rules  and 
Regulations)  signed  by  the  Board  on  April  15,  1935,  which  are 
hereby  rescinded.  The  Rules  and  Regulations — Series  1 — as 
amended  (General  Rules  and  Regulations)  shall  be  in  force  and 
effect  until  amended  or  rescinded  by  rules  and  regulations  hereafter 
made  and  published  by  the  Board. 

Signed  at  Washington,  D.  C.,  this  27th  day  of  April  1936. 

!  J.  Warren  Madden,  Chairman. 

John  M.  Carmody,  Member. 

Edwin  S.  Smith,  Member. 

Article  I 
DEFINITIONS 

Section  1.  The  terms  “person”,  “employer”,  “employee”,  “repre¬ 
sentatives”,  “labor  organization”,  “commerce”,  “affecting  commerce”, 
and  “unfair  labor  practice”,  as  used  herein,  shall  have  the  meanings 
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set  forth  in  Section  2  of  the  National  Labor  Relations  Act,  a  copy 
of  which  Act  is  appended  hereto. 

Sec.  2.  The  term  “Act”  as  used  herein  shall  mean  the  National 
Labor  Relations  Act,  and  the  term  “Board”  shall  mean  the  Na¬ 
tional  Labor  Relations  Board. 

Sec.  3.  The  term  “Region”  as  used  herein  shall  megf-n  that  part 
of  the  United  States  or  any  Territory  thereof  fixed  by  the  Board 
as  a  particular  Region. 

Sec.  4.  The  term  “Regional  Director”  as  used  hereinl  shall  mean 
the  agent  designated  by  the  Board  as  Regional  Director  for  a  par¬ 
ticular  Region. 

Sec.  5.  The  term  “Trial  Examiner”  as  used  herein  sh^ll  mean  the 
Board,  its  member,  agent  or  agency  conducting  the  hearing. 

Sec.  6.  The  term  “State”  as  used  herein  shall  include  all  States, 
Territories,  and  possessions  of  the  United  States  and  the  District 
of  Columbia. 

Article  II 

PROCEDURE  UNDER  SECTION  10  OF  THE  ACT  FOR  THE  PREVENTION 

OF  UNFAIR  LABOR  PRACTICES 

CHARGE 

Section  1.  A  charge  that  any  person  has  engaged  in  or  is  en¬ 
gaging  in  any  unfair  labor  practice  affecting  commence  may  be 
made  by  any  person  or  labor  organization.  A  charge  may  be  with¬ 
drawn  only  with  the  consent  of  the  Regional  Director  with  whom 
such  charge  was  filed  or  of  the  Board.  Upon  withdrawal  of  any 
charge,  the  Regional  Director  shall  dismiss  any  complaint  based 
thereon. 

Sec.  2.  Except  as  provided  in  Section  37  of  this  Article,  such 
charge  shall  be  filed  with  the  Regional  Director  for  th^  Region  in 
which  the  alleged  unfair  labor  practice  has  occurred  or  is  occurring. 
A  charge  alleging  that  an  unfair  labor  practice  has  occurred  or  is 
occurring  in  two  or  more  Regions  may  be  filed  with  the  Regional 
Director  for  any  of  such  Regions. 

Sec.  3.  Such  charge  shall  be  in  writing,  the  original  being  signed 
and  sworn  to  before  any  notary  public  or  any  agent  o::  the  Board 
authorized  to  administer  oaths  or  acknowledgments.  Three  ad¬ 
ditional  copies  of  such  charge  shall  be  filed.  A  blai^k  form  for 
making  a  charge  will  be  supplied  by  the  Regional  Director  upon 
request. 
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Sec.  4.  Such  charge  shall  contain  the  following : 

(a)  The  full  name  and  address  of  the  person  or  labor 
organization  making  the  charge. 

(5)  The  full  name  and  address  of  the  person  against  whom 
the  charge  is  made  (hereinafter  referred  to  as  the  “respondent”). 

(c)  A  clear  and  concise  statement  of  the  facts  constituting 
the  alleged  unfair  labor  practice  affecting  commerce,  particu¬ 
larly  stating  the  names  of  the  individuals  involved  and  the  time 
and  place  of  occurrence. 


COMPLAINT 

Sec.  5.  After  a  charge  has  been  filed,  if  it  appears  to  the  Regional 
Director  that  a  proceeding  in  respect  thereto  should  be  instituted, 
he  shall  issue  and  cause  to  be  served  upon  the  respondent  and  the 
person  or  labor  organization  making  the  charge  (hereinafter  re¬ 
ferred  to  as  the  “parties  to  the  proceeding”)  a  formal  complaint 
in  the  name  of  the  Board  stating  the  charges  and  containing  a 
notice  of  hearing  before  a  Trial  Examiner  at  a  place  therein  fixed 
and  at  a  time  not  less  than  five  days  after  the  service  of  the  complaint. 
A  copy  of  the  charge  shall  be  attached  to  the  complaint. 

Sec.  6.  Upon  his  own  motion  or  upon  proper  cause  shown  by  any 
of  the  parties  to  the  proceeding  the  Regional  Director  issuing  the 
complaint  may  extend  the  date  of  such  hearing. 

Sec.  7.  Any  such  complaint  may  be  amended  by  the  Trial  Exam¬ 
iner  or  th^  Board  in  his  or  its  discretion  at  any  time  prior  to  the 
issuance  of  an  order  based  thereon,  upon  such  terms  as  may  be 
deemed  just 

Sec.  8.  Any  such  complaint  may  be  withdrawn  before  the  hear¬ 
ing  by  the  Regional  Director  on  his  own  motion. 

Sec.  9.  If,  after  the  charge  has  been  filed,  the  Regional  Director 
declines  to  issue  and  cause  to  be  served  a  complaint,  the  person  or 
labor  organization  making  the  charge  may  obtain  a  review  of  such 
action  by  filing  a  request  therefor  with  the  Board  in  Washington, 
D.  C.,  and  filing  a  copy  of  such  request  with  the  Regional  Director. 

ANSWER 

Sec.  10.  The  respondent  shall  have  the  right,  within  five  days 
from  the  service  of  the  complaint,  to  file  an  answer  thereto.  Such 
answer  shall  contain  a  short  and  simple  statement  of  the  facts  which 
constitute  the  grounds  of  defense.  Respondent  shall  specifically  ad- 
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mit  or  deny  or  explain  each  of  the  facts  alleged  in  the  complaint, 
unless  respondent  is  without  knowledge,  in  which  case  respondent 
shall  so  state,  such  statement  operating  as  a  denial.  Any  allegation 
in  the  complaint  not  specifically  denied  in  the  answer,  unless  re¬ 
spondent  shall  state  in  the  answer  that  respondent  is  without  knowl¬ 
edge,  shall  be  deemed  to  be  admitted  to  be  true  and  may  be  so  found 
by  the  Board. 

Sec.  11.  Such  answer  shall  be  filed  with  the  Regional  Director 
issuing  the  complaint.  Such  answer  shall  be  in  writing,  the  original 
being  signed  and  sworn  to  by  the  respondent  or  by  a  du  ly  authorized 
agent  with  appropriate  power  of  attorney  affixed,  and  [shall  contain 
the  post-office  address  of  the  respondent.  The  respondent  shall  file 
three  additional  copies  of  the  answer  for  the  use  of  the  Board.  Im¬ 
mediately  upon  filing  his  answer  the  respondent  shall  j  serve  a  copy 
thereof  upon  each  of  the  other  parties  to  the  proceeding. 

Sec.  12.  Upon  his  own  motion  or  upon  proper  cause  shown  by 
respondent  the  Regional  Director  issuing  the  complaint  may  by 
written  order  extend  the  time  within  which  the  answer  shall  be 
filed. 

Sec.  13.  In  any  case  where  a  complaint  has  been  amended  the 
respondent  shall  have  an  opportunity  to  amend  his  answer  within 
such  period  as  may  be  fixed  by  the  Trial  Examiner,  if  he  amends 
the  complaint,  or  by  the  Board,  if  it  amends  the  complaint. 

MOTIONS 

Sec.  14.  All  motions  made  previous  to  or  subsequent;  to  the  hear¬ 
ing  shall  be  filed  in  writing  with  the  Regional  Director  issuing  the 
complaint,  and  shall  briefly  state  the  order  or  relief  applied  for 
and  the  grounds  for  such  motion.  The  moving  party  shall  file  an 
original  and  three  additional  copies  of  all  such  motions  for  the  use 
of  the  Board.  Immediately  upon  the  filing  of  such  motion,  the 
moving  party  shall  serve  a  copy  thereof  upon  each  of  the  other 
parties  to  the  proceeding.  All  motions  made  at  the  hearing  (ex¬ 
cept  motions  to  intervene,  as  provided  in  Section  19  of  this  Article) 
shall  be  stated  orally  and  included  in  the  stenographic  report  of  the 
hearing. 

Sec.  15.  The  Trial  Examiner  designated  to  conducf  the  hearing 
shall  rule  upon  all  motions  (except  as  provided  in  Sections  6,  12, 
and  19  of  this  Article).  The  Trial  Examiner  may,  before  the  hear¬ 
ing,  rule  on  motions  filed  previous  to  the  hearing,  and  shall  file  his 
ruling,  and  any  order  in  connection  therewith,  with  the  Regional 
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Director  issuing  the  complaint.  The  Regional  Director  shall  cause 
copies  thereof  to  be  served  upon  the  parties  to  the  proceeding. 
Rulings  on  motions,  and  any  orders  in  connection  therewith,  if 
announced  at  the  hearing,  shall  be  stated  orally  and  included  in  the 
stenographic  report  of  the  hearing;  in  all  other  cases  they  shall 
be  issued  in  writing  and  filed  with  the  Regional  Director,  who  shall 
cause  a  copy  of  the  same  to  be  served  upon  each  of  the  parties  to 
the  proceeding,  or  shall  be  contained  in  the  Intermediate  Report. 
Whenever  the  Trial  Examiner  has  reserved  his  ruling  on  any  motion, 
and  the  proceeding  is  thereafter  transferred  to  and  continued  be¬ 
fore  the  Board  pursuant  to  Section  37  of  this  Article,  the  Board  shall 
rule  on  such  motion. 

Sec.  16.  All  motions,  rulings,  and  orders  shall  become  part  of  the 
record  in  the  proceeding,  and  rulings  and  orders  claimed  to  be  sub¬ 
stantially  prejudicial  shall  be  reviewed  by  the  Board,  upon  request 
made  for  such  review,  in  conjunction  with  the  Board’s  considera¬ 
tion  of  the  Intermediate  Report. 

Sec.  IT.  If  any  motion  in  the  nature  of  a  motion  to  dismiss  the 
complaint  is  granted  by  the  Trial  Examiner,  the  party  making  the 
charge  may  obtain  a  review  of  such  action  by  filing  a  request  there¬ 
for  with  the  Board  in  Washington,  D.  C.,  stating  the  grounds  for 
review,  and  filing  a  copy  of  such  request  with  the  Regional  Director 
and  the  other  parties  to  the  proceeding.  Unless  such  request  for 
review  is  filed  within  ten  davs  from  the  date  of  the  order  of  dismissal. 

V  * 

the  case  shall  be  considered  closed.  The  Board  may,  upon  motion 
made  within  a  reasonable  period  and  for  good  cause  shown,  reopen 
the  record  for  further  proceedings. 

Sec.  18.  The  right  to  make  motions  or  to  make  objection  to  rulings 
upon  motions  shall  not  be  deemed  waived  by  the  filing  of  an  answer 
or  by  other  participation  in  the  proceedings  before  the  Trial  Exami¬ 
ner  or  the  Board. 

INTERVENTION 

Sec.  19.  Any  person  or  labor  organization  desiring  to  intervene  in 
any  proceeding  shall  file  a  motion  in  writing  with  the  Regional 
Director  issuing  the  complaint  setting  out  the  grounds  upon  which 
such  person  or  organization  claims  to  be  interested.  The  original 
of  such  motion  shall  be  signed  and  sworn  to  by  the  person  or  labor 
organization  filing  the  motion,  who  shall  file  three  additional  copies 
of  such  motion  for  the  use  of  the  Board.  Immediately  upon  filing 
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such  motion,  the  moving  party  shall  serve  a  copy  thereof  upon  each 
of  the  other  parties  to  the  proceeding.  The  Regional  Director  shall 
rule  upon  all  such  motions  filed  prior  to  the  hearing,  ajnd  the  Trial 
Examiner  shall  rule  upon  all  such  motions  filed  at  the  hearing,  in 
the  manner  set  forth  in  Section  15  of  this  Article.  The  Regional 
Director  or  the  Trial  Examiner,  as  the  case  may  be,  may  by  order 
permit  intervention  in  person  or  by  counsel  to  such  extent  and  upon 
such  terms  as  he  shall  deem  just.  The  Regional  Director  shall  cause 
a  copy  of  said  ruling  to  be  served  upon  each  of  the  parties  to  the 
proceeding. 

WITNESSES  AND  SUBPENAS 

Sec.  20.  Witnesses  shall  be  examined  orally  under  oath,  except 
that  for  good  and  exceptional  cause  the  Trial  Examined-  may  permit 
their  testimony  to  be  taken  by  deposition  under  oath.  Any  such 
deposition  shall  be  taken  in  accordance  with  the  procedural  require¬ 
ments  for  the  taking  of  depositions  provided  by  the  law  of  the 
State  in  which  the  hearing  is  pending. 

Sbc.  21.  Any  member  of  the  Board  may  issue  subpenas  requir¬ 
ing  the  attendance  and  testimony  of  witnesses  and  thje  production 
of  any  evidence,  including  books,  records,  correspondence,  or  docu¬ 
ments  that  relate  to  any  matter  under  investigation  or  in  question, 
before  the  Board,  its  member,  agent,  or  agency,  conducting  the 
hearing  or  investigation.  Applications  for  the  issuance  of  such 
subpenas  may  be  filed  by  any  party  to  the  proceedings  with  the 
Regional  Director,  or,  during  the  hearing,  with  the  Trial  Examiner. 
Such  applications  shall  be  timely  and  shall  specify  the  name  of 
the  witness  and  the  nature  of  the  facts  to  be  proved  by  him,  and 
must  specify  the  documents,  the  production  of  which  is  desired,  with 
such  particularity  as  will  enable  them  to  be  identified  for  purposes 
of  production. 


Sec.  22.  Witnesses  summoned  before  the  Trial  Examiner  shall  be 
paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts 
of  the  United  States,  and  witnesses  whose  depositions  are  taken  and 
the  persons  taking  the  same  shall  severally  be  entitled  to  the  same 
fees  as  are  paid  for  like  services  in  the  courts  of  the  United  States. 
Witness  fees  and  mileage  shall  be  paid  by  the  party  at  whose  in¬ 
stance  the  witnesses  appear  and  the  person  taking  tljie  deposition 
shall  be  paid  by  the  party  at  whose  instance  the  deposition  is  taken. 
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HEARING 

Sec.  23.  The  hearing  for  the  purpose  of  taking  evidence  upon  a 
complaint  shall  be  conducted  by  a  Trial  Examiner  specifically  desig¬ 
nated  by  the  Board,  by  the  Chief  Trial  Examiner,  or  by  the  Regional 
Director.  At  any  time  a  Trial  Examiner  may  be  designated  to  take 
the  place  of  the  Trial  Examiner  previously  designated  to  conduct  the 
hearing.  Such  hearings  shall  be  public,  unless  otherwise  ordered 
by  the  Trial  Examiner. 

Sec.  24.  It  shall  be  the  duty  of  the  Trial  Examiner  to  inquire  fully 
into  the  facts  as  to  whether  the  respondent  has  engaged  in  or  is  en¬ 
gaging  in  an  unfair  labor  practice  affecting  commerce  as  set  forth  in 
the  complaint  or  amended  complaint.  Counsel  for  the  Board,  and 
the  Trial  Examiner,  shall  have  power  to  call,  examine,  and  cross- 
examine  witnesses  and  to  introduce  into  the  record  documentary  or 
other  evidence. 

Sec.  25.  Any  party  to  the  proceeding  shall  have  the  right  to 
appear  at  such  hearing  in  person,  by  counsel,  or  otherwise,  to  call, 
examine,  and  cross-examine  witnesses,  and  to  introduce  into  the 
record  documentary  or  other  evidence. 

Sec.  26.  In  any  such  proceeding  the  rules  of  evidence  prevailing 
in  courts  of  law  or  equity  shall  not  be  controlling. 

Sec.  27.  In  any  such  proceeding  stipulations  of  fact  may  be 
introduced  in  evidence  with  respect  to  any  issue. 

Sec.  28.  Any  objection  with  respect  to  the  conduct  of  the  hearing, 
including  any  objection  to  the  introduction  of  evidence,  shall  be 
stated  orallly,  together  with  a  short  statement  of  the  grounds  of 
such  objection,  and  included  in  the  stenographic  report  of  the  hear¬ 
ing.  No  such  objection  shall  be  deemed  waived  by  further 
participation  in  the  proceeding. 

Sec.  29.  Any  party  to  the  proceeding  shall  be  entitled  to  a  reason¬ 
able  period  at  the  close  of  the  hearing  for  oral  argument,  which 
shall  not  be  included  in  the  stenographic  report  of  the  hearing  unless 
the  Trial  Examiner  so  directs.  The  parties  shall  be  entitled  to  file 
briefs  or  written  statements  only  with  permission  of  the  Trial 
Examiner. 

Sec.  30.  In  the  discretion  of  the  Trial  Examiner,  the  hearing  may 
be  continued  from  day  to  day,  or  adjourned  to  a  later  date  or  to  a 
different  j>lace,  by  announcement  thereof  at  the  hearing  by  the  Trial 
Examiner,  or  by  other  appropriate  notice. 

Sec.  31.  Contemptuous  conduct  at  any  hearing  before  a  Trial  Ex¬ 
aminer  or  before  the  Board  shall  be  ground  for  exclusion  from  the 
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hearing.  The  refusal  of  a  witness  at  any  such  hearing  to  answer 
any  question  which  has  been  ruled  to  be  proper  shall  be  ground  fQr 
the  striking  out  of  all  testimony  previously  given  by  such  witness 
on  related  matters. 

INTERMEDIATE  REPORT  AND  TRANSMISSION  OF  CASE  TO  trHE  BOARD 


BOARD 


Sec.  32.  After  a  hearing  for  the  purpose  of  taking  eyidence  upon 
a  complaint,  the  Trial  Examiner  shall  prepare  an  Intermediate  Re¬ 
port,  which  he  shall  file  with  the  Regional  Director  issuing  the  com¬ 
plaint,  who  will  thereafter  transmit  the  original  of  the  Intermediate 
Report  to  the  Board  in  Washington,  D.  C.,  and  cause  a  copy  thereof 
to  be  served  upon  each  of  the  parties  to  the  proceeding.  Such  report 
shall  contain  (a)  findings  of  fact,  separately  stated  arid  numbered, 
and  (b)  recommendations  as  to  what  disposition  of  the  case  should 
be  made,  which  may  include,  if  it  be  found  that  respondent  has 
engaged  in  or  is  engaging  in  the  alleged  unfair  labor  practice,  a  rec¬ 
ommendation  as  to  what  affirmative  action  should  be  taken  by  re¬ 


spondent  to  bring  about  a  condition  in  harmony  with  the  law. 

Sec.  33.  Thereafter  the  Regional  Director  issuing  the  complaint 
shall  forward  to  the  Board  in  Washington,  D.  C.,  the  charge,  com¬ 
plaint,  amended  complaint,  notice  of  hearing,  answer,  amended  an¬ 
swer,  motions,  rulings,  orders,  the  stenographic  report  of  the  hear¬ 
ing,  stipulations,  exhibits,  documentary  evidence,  and  depositions, 
all  of  which,  together  with  the  Intermediate  Report  and  exceptions, 

shall  constitute  the  record  in  the  case. 

. 

I 

EXCEPTIONS  TO  THE  RECORD  AND  INTERMEDIATE  REPORT 

Sec.  34.  If  any  party  desires  to  take  an  exceptiori  to  the  In¬ 
termediate  Report  or  to  any  other  part  of  the  record  (including 
rulings  upon  all  motions  or  objections)  he  shall  within  ten  days 
from  the  date  of  service  of  the  Intermediate  Report  Ifile  with  the 
Board  at  Washington,  D.  C.,  four  copies  of  a  statement  in  writing 
setting  forth  such  exceptions.  Immediately  upon  the  filing  of  the 
statement  of  exceptions  the  party  filing  the  same  shall  serve  a  copy 
thereof  upon  each  of  the  other  parties  to  the  proceeding.  Upon 
proper  cause  shown,  the  Board  may  extend  the  period  within  which 
to  file  a  statement  of  exceptions. 

Sec.  35.  No  matter  not  included  in  a  statement  of  exceptions 

may  thereafter  be  objected  to  before  the  Board,  and  failure  to  file 

•  * 

a  statement  of  exceptions  shall  operate  as  submission  of  the  case 
to  the  Board  on  the  record  and  the  Intermediate  Report. 
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PROCEDURE  BEFORE  THE  BOARD 

Sec.  36.  Where  the  Trial  Examiner  has  found  in  his  Intermediate 
Report  that  the  respondent  has  engaged  in  or  is  engaging  in  unfair 
labor  practices  affecting  commerce,  the  Board  may,  upon  the  expira¬ 
tion  of  the  period  for  filing  a  statement  of  exceptions,  as  provided 
in  Section  34  of  this  Article,  decide  the  matter  forthwith  upon  the 
record,  or  after  the  filing  of  briefs,  or  oral  argument,  or  may  re¬ 
open  the  record  and  receive  further  evidence,  or  require  the  taking 
of  further  evidence  before  a  member  of  the  Board  or  other  agent  or 
agency,  or  may  make  other  disposition  of  the  case.  The  Board 
shall  notify  the  parties  of  the  time  and  place  for  any  such  sub¬ 
mission  of  briefs,  oral  argument,  or  taking  of  further  evidence. 

Where  the  Trial  Examiner  has  found  in  his  Intermediate  Report 
that  the  respondent  has  not  engaged  in  and  is  not  engaging  in 
unfair  labor  practices  affecting  commerce,  and  no  exceptions  have 
been  filed  within  the  period  for  filing  a  statement  of  exceptions,  as 
provided  ill  Section  34  of  this  Article,  the  case  shall  be  considered 
closed.  The  Board  may,  upon  motion  made  within  a  reasonable 
period  and  upon  proper  cause  shown,  reopen  the  record  for  further 
proceedings  in  accordance  with  this  Section. 

Sec.  37.  Whenever  the  Board  deems  it  necessary  in  order  to  effec¬ 
tuate  the  purposes  of  the  Act,  it  may  permit  a  charge  to  be  filed  with 
it,  in  Washington,  D.  C.,  or  may,  at  any  time  after  a  charge  has  been 
filed  with  a  Regional  Director  pursuant  to  Section  2  of  this  Article, 
order  that  such  charge,  and  any  proceeding  which  may  have  been 
instituted  in  respect  thereto — 

(a)  be  transferred  to  and  continued  before  it,  for  the  purpose 
of  consolidation  with  any  proceeding  which  may  have  been 
instituted  by  the  Board,  or  for  any  other  purpose ;  or 

(£>)  be  consolidated  for  the  purpose  of  hearing,  or  for  any 
other  purpose,  with  any  other  proceeding  which  may  have  been 
instituted  in  the  same  region ;  or 

( c )  be  transferred  to  and  continued  in  any  other  Region,  for 
the  purpose  of  consolidation  with  any  proceeding  which  may 
have  been  instituted  in  or  transferred  to  such  other  Region,  or 
for  any  other  purpose. 

The  provisions  of  Sections  3  to  31,  inclusive,  of  this  Article  shall, 
in  so  far  as  applicable,  apply  to  proceedings  before  the  Board  pur¬ 
suant  to  this  Section,  and  the  powers  granted  to  Regional  Directors 
in  such  provisions  shall,  for  the  purpose  of  this  Section,  be  reserved 
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to  and  exercised  by  the  Board.  After  the  transfer  of  any  charge  and 
any  proceeding  which  may  have  been  instituted  in  respect  thereto 
from  one  Region  to  another  pursuant  to  this  Section,  the  provisions 
of  Sections  3  to  36,  inclusive,  of  this  Article,  shall  aptly  to  such 
charge  and  such  proceeding  as  if  the  charge  had  originally  been  filed 
in  the  Region  to  which  the  transfer  is  made. 

Sec.  38.  After  a  hearing  for  the  purpose  of  taking  evi  dence  upon 
the  complaint  in  any  proceeding  over  which  the  Board  has  assumed 
jurisdiction  in  accordance  with  Section  37  of  this  Article,  the  Board 
may— 

(a)  direct  that  the  Trial  Examiner  prepare  an  Intermediate 
Report,  in  which  case  the  provisions  of  Sections  32  to  36,  inclu¬ 
sive,  of  this  Article  shall  in  so  far  as  applicable  govern  subsequent 
procedure,  and  the  powers  granted  to  Regional  Directors  in  such 
provisions  shall  for  the  purpose  of  this  Section  be  reserved  to 
and  exercised  by  the  Board ;  or 

(5)  decide  the  matter  forthwith  upon  the  record,  or  after  the 
filing  of  briefs  or  oral  argument;  or 

(c)  reopen  the  record  and  receive  further  evidence,  or  require 
the  taking  of  further  evidence  before  a  member  of  the  Board, 
or  other  agent  or  agency ;  or 

( d )  make  other  disposition  of  the  case. 

The  Board  shall  notify  the  parties  of  the  time  and  place  of  any  such 
submission  of  briefs,  oral  argument,  or  taking  of  further  evidence. 

Article  III 

PROCEDURE  UNDER  SECTION  9  (c)  OF  THE  ACT  FOR  THE  INVESTI¬ 
GATION  AND  CERTIFICATION  OF  REPRESENTATIVES 

Section  1.  A  petition  requesting  the  Board  to  investigate  and 
certify  under  Section  9  (c)  of  the  Act  the  name  or  names;  of  the  rep¬ 
resentatives  designated  or  selected  for  the  purpose  of  collective  bar¬ 
gaining  may  be  filed  by  any  employee  or  any  person  or  labor  organi¬ 
zation  acting  on  his  behalf  (hereinafter  referred  to  as  the  “peti¬ 
tioner”).  Except  as  provided  in  Section  10  of  this  Article,  such 
petition  shall  be  filed  with  the  Regional  Director  for  the  Region 
wherein  the  contemplated  bargaining  unit  exists,  or,  if  the  contem¬ 
plated  bargaining  unit  exists  in  two  or  more  Regions,  ^ith  the  Re¬ 
gional  Director  for  any  of  such  Regions.  Such  petition  shall  be  in 
writing,  the  original  being  signed  and  sworn  to  before  any  notary 
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public  or  any  agent  of  the  Board  authorized  to  administer  oaths  or 
acknowledgments.  Three  additional  copies  of  the  petition  shall  be 
filed.  A  blank  form  for  filing  such  a  petition  will  be  supplied  by 
the  Regional  Director  upon  request. 

Sec.  2.  Such  petition  shall  contain  the  following: 

(a)  The  name  and  address  of  the  petitioner. 

(b)  The  name  and  address  of  the  employer  or  employers  in¬ 
volved,  the  general  nature  of  their  businesses,  and  the  ap¬ 
proximate  number  of  their  employees. 

(c)  A  description  of  the  bargaining  unit  claimed  to  be  ap¬ 
propriate,  the  approximate  number  of  employees  therein,  the 
number  and  classifications  of  employees  which  the  representa¬ 
tives  on  whose  behalf  the  petition  is  filed  claim  to  represent, 
the  names  of  any  other  known  individuals  or  labor  organiza¬ 
tions  who  claim  to  represent  any  of  the  employees  in  the  alleged 
bargaining  unit. 

(d)  A  brief  statement  setting  forth  the  nature  of  the  question 
or  controversy  affecting  commerce  that  has  arisen  concerning 
representation. 

( e )  Any  other  relevant  facts. 

Sec.  3.  If  it  appears  to  the  Board  that  an  investigation  should  be 
instituted  it  shall  so  direct  and  (except  as  provided  in  Section  10 
of  this  Article)  shall  authorize  the  Regional  Director  to  undertake 
such  investigation,  and  to  provide  for  an  appropriate  hearing  upon 
due  notice,  either  in  conjunction  with  a  proceeding  instituted  pur¬ 
suant  to  Section  5  of  Article  II  of  these  Rules  and  Regulations,  or 
otherwise.  The  Regional  Director  shall  thereupon  proceed  with 
such  investigation  and  in  connection  therewith  shall  prepare  and 
cause  to  be  served  upon  the  petitioners,  upon  the  employer  or  em¬ 
ployers  involved,  and  upon  any  known  individuals  or  labor  organiza¬ 
tions  purporting  to  act  as  representatives  of  any  employees  directly 
affected  by  such  investigation  (all  of  whom  are  hereinafter  referred 
to  as  “the  parties  to  the  proceeding”) ,  a  notice  of  hearing  upon  the 
question  of  representation  before  a  Trial  Examiner  at  a  time  and 
place  fixed  therein.  A  copy  of  the  petition  shall  be  served  with  such 
notice  of  hearing. 

Sec.  4.  All  matters  relating  to  motions,  interventions,  witnesses, 
and  subpenas  shall  be  governed  by  the  provisions  of  sections  14  to 
22,  inclusive,  of  Article  II  of  these  Rules  and  Regulations. 
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Sec.  5.  The  hearing  upon  the  question  of  representation  shall  be 
conducted  by  a  Trial  Examiner  specially  designated  by  the  Board,  by 
the  Chief  Trial  Examiner,  or  by  the  Regional  Director,  and  shall  be 
open  to  the  public  unless  otherwise  ordered  by  the  Trial  Examiner. 
At  any  time  a  Trial  Examiner  may  be  designated  to  take  the  place  of 
the  Trial  Examiner  previously  designated  to  conduct  the  hearing. 
It  shall  be  the  duty  of  the  Trial  Examiner  to  inquire  fully  into  the 
question  of  representation.  Counsel  for  the  Board,  aid  the  Trial 
Examiner,  shall  have  power  to  call,  examine,  and  cross-examine 
witnesses  and  to  introduce  into  the  record  documentary  and 
other  evidence. 

Sec.  6.  The  introduction  of  evidence  at  the  hearing  and  the  rights 
of  the  parties  to  the  proceedings  shall  be  governed  by  Sections  25  to 
31,  inclusive,  of  Article  II  of  these  Rules  and  Regulations. 

Sec.  7.  Upon  the  close  of  the  hearing  the  Regional  Ihrector  shall 
forward  to  the  Board  in  Washington,  D.  C.,  the  petition,  notice  of 
hearing,  motions,  rulings,  orders,  the  stenographic  report  of  the 
hearing,  stipulations,  exhibits,  documentary  evidence,  and  deposi¬ 
tions,  all  of  which  shall  constitute  the  record  in  the  proceeding. 

Sec.  8.  The  Board  shall  thereupon  proceed,  either  forthwith  upon 
the  record,  or  after  oral  argument  or  the  submission  of  briefs,  or 
after  further  hearing,  as  it  may  determine,  to  certify  tp  the  parties 
to  the  proceeding  the  name  or  names  of  the  representatives  that 
have  been  designated  or  selected,  or  to  direct  a  secret  ballot  of  the 
employees  in  order  to  complete  the  investigation,  or  to  make  other 
disposition  of  the  matter. 

Sec.  9.  Where  the  Board  determines  that  a  secret  ballot  should 
be  taken  it  shall  direct  such  ballot  to  be  conducted  by  a  designated 
agent  upon  such  terms  as  it  may  specify.  Upon  conclusion  of  such 
ballot  the  agent  conducting  the  ballot  shall  prepare  an  Intermediate 
Report  containing  a  tally  of  the  ballots,  his  findings:  and  recom¬ 
mendations,  which  he  shall  cause  to  be  served  upon  tke  parties  to 
the  proceeding.  Within  five  days  thereafter  the  parties  to  the  pro¬ 
ceeding  may  file  with  the  Regional  Director  any  objection  to  the 
ballot  or  the  Intermediate  Report.  If  it  appears  to  the  Regional 
Director  that  any  such  objection  raises  a  substantial  and  material 
issue  with  respect  to  the  conduct  of  the  ballot  he  shall  issue  and 
cause  to  be  served  upon  the  parties  a  notice  of  heaping  on  said 
objections  before  a  Trial  Examiner.  Said  Trial  Examiner  shall 
consider  such  objections  raised  to  said  ballot  and  shall  prepare 
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and  file  with  the  Regional  Director  a  report  containing  findings  and 
recommendations  with  respect  thereto.  Thereafter  the  Regional 
Director  shall  forward  to  the  Board  in  Washington,  D.  C.,  the  Inter¬ 
mediate  Report  of  the  agent  conducting  the  ballot,  the  objections  filed 
thereto,  the  notice  of  hearing,  motions,  rulings,  orders,  the  steno¬ 
graphic  report  of  the  hearing,  stipulations,  exhibits,  documentary 
evidence,  and  depositions,  all  of  which,  together  with  the  record 
previously  made,  shall  constitute  the  record  in  the  case.  The  Board 
shall  thereupon  proceed  as  set  forth  in  Section  8  of  this  Article.  If 
no  objection  raising  a  substantial  and  material  issue  with  respect  to 
the  conduct  of  the  ballot  is  filed  to  the  Intermediate  Report  of  the 
agent  conducting  the  ballot  the  Regional  Director  shall  forward 
directly  to  the  Board  in  Washington,  D.  C.,  the  Intermediate  Re¬ 
port,  which,  together  with  the  record  previously  made,  shall  consti¬ 
tute  the  record  in  the  case.  The  Board  shall  thereupon  proceed  as 
set  forth  in  Section  8  of  this  Article. 

Sec.  10.  Whenever  the  Board  deems  it  necessary  in  order  to  effec¬ 
tuate  the  purposes  of  the  Act,  it  may — 

(a)  permit  a  petition  requesting  an  investigation  and  certifica¬ 
tion  to  be  filed  with  it,  and  may  upon  the  filing  of  such  petition 
proceed  to  conduct  an  investigation  under  Section  9  (<?)  of  the 
Act,  or  direct  any  Regional  Director,  or  other  agent  or  agency, 
to  conduct  such  an  investigation ;  or 

( b )  upon  its  own  motion  conduct,  or  direct  any  member,  Re¬ 
gional  Director,  or  other  agent  or  agency  to  conduct  an  investi¬ 
gation  under  Section  9  ( c )  of  the  Act;  or 

( c )  it  any  time  after  a  petition  has  been  filed  with  a  Regional 
Director  pursuant  to  Section  1  of  this  Article,  order  that  such 
petition,  and  any  proceeding  which  may  have  been  instituted 
in  respect  thereto — 

(1)  be  transferred  to  and  continued  before  it,  for  the  purpose 
of  consolidation  with  any  proceeding  which  may  have  been 
instituted  by  the  Board,  or  for  any  other  purpose;  or 

(2)  be  consolidated,  for  the  purpose  of  hearing,  or  for  any 
other  purpose,  with  any  other  proceeding  which  may  have  been 
instituted  in  the  same  Region;  or 

(3)  be  transferred  to  and  continued  in  any  other  Region,  for 
the  purpose  of  consolidation  with  any  proceeding  which  may 
have  been  instituted  in  such  other  Region,  or  for  any  other 
purpose. 
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The  provisions  of  this  Article  shall,  insofar  as  applicable,  apply  to 
proceedings  conducted  pursuant  to  subsections  ( a ),  (5),  and  (c)  (1) 
of  this  Section,  and  the  powers  granted  to  Regional  Directors  in  such 
provisions  shall  for  the  purpose  of  this  Section  be  reserved  to  and 
exercised  by  the  Board,  or  by  the  Regional  Director,  or  other  agent 
or  agency,  directed  to  conduct  the  investigation.  After  the  transfer 
of  any  petition  and  any  proceeding  which  may  have  been  instituted 
in  respect  thereto  from  one  Region  to  another  pursuant  to  subsection 
( c )  (3)  of  this  Section,  the  provisions  of  this  Article  shall  apply  to 
such  proceeding  as  if  the  Board  had  originally  directed  that  the 
investigation  be  conducted  in  the  Region  to  which  thd  transfer  is 
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Article  IV 


DESIGNATION  OF  REGIONAL  DIRECTORS,  EXAMINERS,  AND 
ATTORNEYS  AS  AGENTS  OF  THE  BOARD 

Section  1.  All  Regional  Directors  now  or  hereafter  ill  the  employ 
of  the  Board  are  herewith  designated  by  the  Board  as  its  agents : 

(a)  To  prosecute  any  inquiry  necessary  to  the  functions  of  the 
Board,  in  accordance  with  Section  5  of  the  Act. 

(b)  To  investigate  concerning  the  representation  of  employees 
(including  the  taking  of  secret  ballots  of  employees)  and  con¬ 
duct  hearings  in  connection  with  such  investigations,  in  accord¬ 
ance  with  Section  9  (c)  of  the  Act. 


(c)  To  issue  and  cause  to  be  served  complaints,  to  amend  com¬ 
plaints,  and  to  conduct  hearings  upon  such  complaints,  in 
accordance  with  Section  10  (b)  of  the  Act. 

(d)  To  have  access  to  and  the  right  to  copy  evidence,  to  ad¬ 
minister  oaths  and  affirmations,  to  examine  witnesses,  and  to 
receive  evidence,  in  accordance  with  Section  11  (1)1  of  the  Act. 

Sec.  2.  All  Examiners  now  or  hereafter  in  the  employ  of  the 
Board  are  herewith  designated  by  the  Board  as  its  agents : 

(a)  To  prosecute  any  inquiry  necessary  to  the  functions  of  the 
Board,  in  accordance  with  Section  5  of  the  Act. 

(b)  To  investigate  concerning  the  representation  of  employees 
(including  the  taking  of  secret  ballots  of  employees),  in  accord¬ 
ance  with  Section  9  (c)  of  the  Act. 

( c )  To  have  access  to  and  the  right  to  copy  evidence,  and  to 
administer  oaths  and  affirmations,  in  accordance  with  Section 
11  (1)  of  the  Act. 
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Sec.  3.  All  Attorneys  now  or  hereafter  in  the  employ  of  the  Board 
are  herewith  designated  by  the  Board  as  its  agents : 

(a)  To  prosecute  any  inquiry  necessary  to  the  functions  of 
the  Board,  in  accordance  with  Section  5  of  the  Act. 

(b)  To  investigate  concerning  the  representation  of  employees 
(including  the  taking  of  secret  ballots  of  employees)  and  conduct 
hearings  in  connection  with  such  investigation,  in  accordance 
with  Section  9  (c)  of  the  Act. 

( c )  To  amend  complaints  issued  under  Section  10  (b)  of  the 
Act  and  to  conduct  hearings  upon  complaints  issued  in  accord¬ 
ance  with  Section  10  (b)  of  the  Act. 

(d)  To  have  access  to  and  the  right  to  copy  evidence,  to 
administer  oaths  and  affirmations,  to  examine  witnesses,  and  to 
receive  evidence,  in  accordance  with  Section  11  (1)  of  the  Act 

Sec.  4.  The  foregoing  designations  shall  not  be  construed  to  limit 
the  power  bf  the  Board  to  make  such  special  designation  of  agents 
as  may  in  its  discretion  be  necessary  or  proper  to  effectuate  the 
purposes  of  the  Act. 

Article  V 
SERVICE  OF  PAPERS 

Section  1.  Complaints,  orders,  and  other  process  and  papers  of 
the  Board,  its  member,  agent,  or  agency,  may  be  served  per¬ 
sonally  or  by  registered  mail  or  by  telegraph  or  by  leaving  a  copy 
thereof  at  the  principal  office  or  place  of  business  of  the  person 
required  to  be  served.  The  verified  return  by  the  individual  so 
serving  the  same,  setting  forth  the  manner  of  such  service  shall  be 
proof  of  the  same,  and  the  return  post-office  receipt  or  telegraph 
receipt  therefor  when  registered  and  mailed  or  telegraphed  as  afore¬ 
said  shall  be  proof  of  service  of  the  same. 

Sec.  2.  Service  of  papers  by  a  party  on  other  parties  shall  be  made 
by  registered  mail  or  in  any  manner  provided  for  the  service  of 
papers  in  a  civil  action  by  the  law  of  the  State  in  which  the  hear¬ 
ing  is  pending.  When  service  is  made  by  registered  mail,  the  return 
post-office  receipt  shall  be  proof  of  service.  When  service  is  made  in 
any  manner  provided  by  such  law,  proof  of  service  shall  be  made  in 
accordance  with  such  law. 
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Article  VI 

CERTIFICATION  AND  SIGNATURE  OF  DOCUMENTS 

Section  1.  The  Secretary  of  the  Board,  or  in  the  event  of  his  ab¬ 
sence  or  disability,  the  Assistant  Secretary  of  the  Board,  shall  certify 
copies  of  all  papers  and  documents  which  are  a  part  of  any  of  the 
files  or  records  of  the  Board  as  may  be  necessary  or  desirable  from 
time  to  time. 

Sec.  2.  The  Secretary  of  the  Board,  or  in  the  event  of  his  absence 
or  disability,  the  Assistant  Secretary  of  the  Board,  is  hereby  author¬ 
ized  to  sign  all  orders  of  the  Board,  and  sign  and  issup  all  complaints 
/ y  authorized  to  be  issued  by  the  Board. 

Article  VII 

CONSTRUCTION  OF  RULES 

Section  1.  These  rules  and  regulations  shall  be  liberally  construed 
to  effectuate  the  purposes  and  provisions  of  the  Act. 

Article  VIII 

AMENDMENTS 

Section  1.  Any  rule  or  regulation  may  be  amended  or  rescinded 
by  the  Board  at  any  time. 
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APPELLANT’ S  REPLY  BRIEF 


The  Plan  of  This 


This  brief,  except  Section  I  dealing  with  thp  decision  of 
this  Court  in  Heller  Brothers  Company  v.  Lind,  handed 
down  on  November  9th,  1936,  was  written  before  the  deci¬ 
sion  in  that  case  but  in  anticipation  of  it.  Counsel  for 
appellees  has  already  stated  that  he  considers  I  the  decision 
in  the  Heller  case  determinative  of  this  case  and  that  argu¬ 
ment  of  this  case  is  not  required.  We  are  frankly  con¬ 
fronted,  therefore,  with  the  initial  problem  of  getting  this 
Court  to  give  fresh  attention  to  this  case.  We  ask  such  at¬ 
tention,  not  by  way  of  reconsideration  of  the  Heller  case, 
but  because  this  case  truly  presents  a  situation  not  pre¬ 
sented  to  the  Court  in  the  Heller  and  companion  cases  and 
one  which  the  Heller  case  does  not  reach.  We  go  further 
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and  say  that  the  language  and  reasoning  in  the  Heller 
opinion  support  our  contentions  in  this  case. 

Because  we  believe  this  brief  as  written  before  the 
Heller  decision,  and  in  anticipation  of  it,  is  still  pertinent 
and  persuasive  and  does  not  call  for  change  in  the  light 
of  that  decision,  we  have  kept  the  argument  as  it  was  and 
ask  the  Court  for  the  same  consideration  that  it  would  give 
to  any  other  case. 

As  a  preliminary  to  our  argument,  however,  we  have  in 
Section  I  addressed  ourselves  squarely  to  the  opinion  in 
the  Heller  case  and  point  out  why  we  not  only  consider  that 
decision  nbt  determinative  of  this  case  but  indeed  an  au¬ 
thority  in  appellant’s  favor. 


I. 


Tlie  reasoning  of  tlie  Heller  opinion  dic¬ 
tates  th.6  exercise  of  equity  jurisdiction  in 
this  case. 

The  opinion  in  the  Heller  case  holds  that  disturbing 
harmonious  relations  with  employees  and  requiring  the 
attendance  of  officers  and  employees  at  hearings,  although 
annoying  incidents  of  a  trial,  are  not  enough  of  them¬ 
selves  to  establish  a  case  for  equitable  relief.  The  bills 
of  complaint  in  the  Heller  and  companion  cases  were  lim¬ 
ited  to  allegations  of  such  damage  and  the  decision  of  the 
Court  was  limited  to  holding  that  those  allegations  of 
damage  were  not  sufficient. 

The  Court  continued,  saying  that  the  legal  remedy  was 
sufficient  because: 

‘‘The  Act  itself  provides  for  judicial  review  at 
the  instance  of  tlie  employer  and  every  order  of  the 
Board  which  is  not  voluntarily  obeyed  is  subject — 
before  it  is  final  and  conclusive — to  judicial  scru¬ 
tiny.  What  the  Board  does  is  primarily  investiga¬ 
tory — it  is  the  order  of  a  court  of  competent  juris- 
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diction  which  gives  vitality  to  its  acts  and  proceed¬ 
ings.  The  Act  also  provides  an  easy  access  to  the 
court  whenever  there  is  believed  to  be  aiji  arbitrary 
exercise  by  the  Board  of  any  of  the  powers  con¬ 
ferred  by  the  Act.” 

Clearly,  the  holding  that  the  damages  alleged  were  not 
sufficient  and  that  the  legal  remedy  was  adequate  was 
based  upon  the  premise  that  the  action  of  thq  Board  is 
merely  investigatory  and  its  orders  are  subject  to  judicial 
scrutiny  before  they  are  given  effect.  Now  it  is  in  those 
very  respects  in  which  the  instant  case  differs  from  the 
Heller  case. 

The  investigatory  proceedings  in  this  cas^  are  com¬ 
pleted  and  have  resulted  in  a  final  and  self -executing  order. 
Appellant  seeks  a  judicial  review  of  that  order  between 
the  dates  of  its  rendition  and  enforcement  in  the  only 
forum  in  which  any  review  is  possible,  a  court  of  equity. 

An  order  of  election,  unlike  an  order  for  the  holding 
of  a  hearing,  is  not  merely  investigatory.  A  hearing  is 
merely  a  preliminary,  a  fact-finding  trial,  in  which  the  evi¬ 
dence  is  adduced  which  establishes  or  disestablishes  the 
authority  and  jurisdiction  of  the  Board  to  proceed  further. 
Presumably,  if  the  facts  developed  at  the  hearing  show 
that  a  question  affecting  interstate  commerce  is  not  pre¬ 
sented  the  Board  will  not  proceed  further.  While  the 
incidents  of  such  a  trial  of  the  facts  may  be  annoying,  they 
are,  as  pointed  out  in  the  opinion,  not  enough  to  prevent 
the  holding  of  the  trial.  Such  burdens  are  merely  the  in¬ 
cidents  of  any  trial  which  must  take  place  if  there  is  to  be 
any  development  and  determination  of  jurisdictional  facts. 

But  in  the  instant  case  the  hearing  has  been  held,  the 
investigation  is  complete,  the  facts  have  been  developed 
and  demonstrate  that  there  is  no  jurisdiction  qr  authority 
in  the  Board  to  proceed  further.  The  annoyance  of  a 
trial,  the  attendance  of  officers  and  employees  at  a  hearing, 
all  of  the  incidents  complained  of  in  the  Helled  case,  have 
been  voluntarily  submitted  to  by  appellant  because  appel- 
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lant  agrees  with  the  Court  that  it  is  part  of  the  social 
burden  of  living  under  government  to  have  such  trials  of 
the  facts. 

Appellant  insists,  now  that  the  trial  has  been  held 
and  the  facts  show  that  the  essential  of  the  Board’s  juris¬ 
diction  is  lacking,  that  the  Board  cannot  go  further  and 
enforce  thi  provisions  of  the  Act  against  appellant.  To 
do  so  transcends  the  incidents  of  damage.  It  is  to  per¬ 
petrate  a  wrong  and,  as  we  shall  show,  an  irremediable 
wrong  under  the  provisions  of  the  Act. 

This  is  the  major  respect  in  which  the  bills  of  com¬ 
plaint  in  the  Heller  and  companion  cases  differ  from  the 
bill  of  complaint  in  this  case.  The  hills  in  those  cases 
alleged  damage  hut  they  did  not  allege  any  wrong.  Ad¬ 
ministrative  investigation  like  judicial  investigation  of 
facts  and  charges,  while  perhaps  having  incidents  of  dam¬ 
age,  cannbt  be  a  wrong  to  anyone.  The  right  of  inquiry  is 
essential  to  the  administration  of  all  law,  and  its  incidents, 
as  pointed  out  by  the  Board  in  its  brief  in  those  cases, 
are  the  same  whether  the  inquiry  is  conducted  by  an  ad¬ 
ministrative  tribunal  or  a  judicial  tribunal.  All  that  is 
required  or  that  may  be  insisted  upon  is  that  the  investi¬ 
gatory  procedure  be  consonant  with  “due  process”.  Unless 
the  Act  is  considered  wholly  invalid  for  any  purpose  it 
could  not.  well  be  contended  that  an  investigation,  pur¬ 
portedly  conducted  for  the  purpose  of  ascertaining  whether 
the  Board  has  power  to  apply  the  Act  to  the  particular 
situation,  is  a  departure  from  due  process  of  law. 

The  ihstant  case  is  wholly  different  and  in  this  respect 
“due  process”  does  not  enter  into  the  matter.  We  have 
conceded  to  the  Board  the  right  of  inquiry.  The  point 
upon  which  we  insist  is  that  the  Board  may  not,  after 
inquiry  and  ascertainment  of  facts  demonstrating  its  lack 
of  authority,  enforce  the  statute  in  such  a  way  as  to  create 
new  legal  rights  and  duties  without  first  affording  appel¬ 
lant  the  opportunity  of  judicial  review. 
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To  restate  the  argument :  The  appellants  i£  the  Jleller 
and  companion  cases  failed  to  show  that  holding  a  hearing 
was  a  wrong  and  they  could  not,  therefore,  enjoin  the 
hearing.  The  Beaver  Mills  and  Pilgrim  ca^es,  however 
different  they  may  be  in  their  facts,  were  npt  presented 
on  any  other  basis  than  that  of  the  Heller  cpse.  But  it 
cannot  be  said  that  the  actual  holding  of  an  election  with 
its  consequent  creation  of  a  new  representation  status 
is  not  a  wrong  if  in  fact  no  question  affecting  commerce 
has  arisen,  and  we  submit  the  demonstration  that  no 
question  affecting  commerce  has  arisen  is  clear.  The 
Court  is  confronted  with  the  situation  in  this  case,  there¬ 
fore,  where  the  Board  proposes  to  perpetrate  a  wrong 
upon  appellant,  by  means  of  a  self-executing  order  of  elec¬ 
tion,  and  the  Board  is  resisting  any  judicial  review  of 
that  order  before  the  wrong  is  accomplished 

We  agree  that  any  order  resulting  from  an  unfair 
labor  practice  hearing,  such  as  the  Heller  cast,  is  entirely 
unenforceable  except  upon  order  of  the  Courtj  and,  as  this 
Court  said :  "It  is  the  order  of  the  Court  of  competent  juris¬ 
diction  which  gives  vitality  to  the  acts  and  proceedings” 
of  the  Board.  An  order  of  election  is  different,  however. 
It  does  not  require  enforcement  by  the  Coiirt  nor  is  it 
reviewable  by  the  law  court.  The  order  is  splf-executing 
and  without  more  gives  vitality  to  the  acts  and  proceedings 
of  the  Board. 


The  election  alone,  by  force  of  the  Act,  without  further 
action  of  the  Board  or  the  Court  and  without  any  oppor¬ 
tunity  for  judicial  review,  strikes  down  pre-existing  rights 
to  bargain  freely  with  employees  and  creates  new  legal 
rights  in  the  representatives  chosen  by  the  majority  to  be 
the  exclusive  bargaining  representatives  of  ajll  employees 
and  creates  the  obligation  of  the  employer  to  ^bargain  only 
with  the  representatives  chosen  by  the  majority.  And  the 
immediate  consequence  of  the  employer’s  refusal  to  recog- 


6 


nize  the  new  rights  and  obligations  created  is  to  become 
forthwith,  without  more,  guilty  of  an  unfair  labor  practice. 

Regardless  of  the  degree  of  damage  involved  in  this 
coercive  effect  of  the  Act  and  an  election,  it  is  a  legal 
wrong .  It  being  a  legal  wrong,  the  appellant  is  entitled  to 
judicial  relief.  If  the  legal  remedy  is  not  as  plain  and  ade¬ 
quate  and  as  prompt  and  efficient  to  the  ends  of  justice  as 
the  remedy  in  equity,  equity  must  give  relief. 

We  phss,  therefore,  to  the  inadequacy  of  the  legal 
remedy  under  the  Act.  The  Board  not  only  admits,  it 
asserts,  thht  there  may  be  no  judicial  review  of  an  order  of 
election.  The  appellant  must  submit  to  the  consequence  of 
an  election,  must  become  guilty  of  an  unfair  labor  practice 
with  all  that  entails  and  must  await  a  cease  and  desist 
order  of  the  Board  before  it  has  any  opportunity  to  come 
into  court  and  say  that  the  proceedings  of  the  Board  from 
the  very  beginning  were  an  outrage  against  constitutional 
rights. 

This  is  not  adequate  nor  timely  judicial  review.  It 
does  not  satisfy  what  this  Court  indicated  was  necessary, 
and  which  it  assumed  the  Act  provided,  namely,  “an  easy 
access  to  the  Court  whenever  there  is  believed  to  be  an 
arbitrary  exercise  by  the  Board  of  any  of  the  powers  con¬ 
ferred  by  the  Act”.  That  is  the  point,  and  the  opinion  in 
the  Heller  case  is  in  appellant’s  favor  and  not  against  it. 

This  Act,  so  far  as  an  order  of  election  is  concerned, 
does  not  provide  access  to  the  Court  whenever  there  is  be¬ 
lieved  to  be  an  arbitrary  exercise  by  the  Board  of  the 
powers  conferred  by  the  Act.  Appellant  squarely  says 
that  the  exercise  by  the  Board  of  its  power  to  order  an 
election,  after  a  trial  of  the  facts  which  discloses  that  in¬ 
terstate  commerce  is  not  affected,  is  arbitrary.  There  is 
certainly  no  access  to  the  law  court  available  to  give  relief 
from  that  arbitrary  exercise  of  power.  Upon  the  standard 
laid  down  by  this  Court  in  the  Heller  case,  therefore, 
appellant  is  entitled  to  come  into  equity. 


II. 


The  Board  is  without  jurisdiction. 

The  basic  and  important  question  presented  in  this 
case — whether  there  exists  “a  question  affecting  commerce 
concerning  the  representation  of  employees” — is  ignored 
in  the  appellees7  brief.  Only  if  such  a  question  affecting 
interstate  commerce  (in  the  constitutional  sense  of  the 
expression)  has  arisen  has  the  Board  authority  under  the 
Act  to  hold  an  election.*  The  bill  of  complaint,  the  motion 
papers  for  a  temporary  injunction  and  appellant’s  brief, 
all  supported  by  the  evidence  adduced  at  the  ]  Board’s  hear¬ 
ing,  emphasize  the  fact  that  employment  at  plaintiffs 
Huntington  plant  is  not  interstate  commerce,  that  there 
is  no  question  affecting  commerce  concerning  the  repre¬ 
sentation  of  employees,  and  consequently  the  Board  has 
no  authority  to  hold  an  election.  The  ap  pellees’  brief 
wholly  fails  to  treat  of  this  subject. 

The  Act  and  every  action  of  the  Board  must  be  predi¬ 
cated  upon  the  existence  of  “a  question  affecting  com¬ 
merce.”  The  order  of  election  recites,  as  it  had  to  recite, 
that  “a  question  affecting  commerce  has  arisen  concerning 
the  representation  of  employees  in  the  Huntington  plant”, 
although  the  facts  found  in  the  order  and  upon  which  the 
Board  relies  for  its  jurisdiction  not  only  do  not  support  the 
conclusion  that  commerce  is  affected  but  refute  it.  (R. 
34-37).**  Yet,  despite  repeated  challenge  to  this  con¬ 
clusion  and  repeated  assertion  from  the  evidence  that 
commerce  is  not  involved  in  this  case,  the  abpellees’  brief 
does  not  state,  argue  or  even  suggest  that  the  Huntington 
plant  and  its  employees  are  engaged  in  interstate  com¬ 
merce  and  makes  no  attempt  to  sustain  the  basic  finding 
upon  which  the  jurisdiction  and  order  of  the  Board  must 
rest.  The  Board  by  its  default  is  left  in  the  anomalous 
position  of  contending  that  although  it  is  without  author- 

♦National  Labor  Relations  Act,  Sec.  9(c). 

♦♦Page  references  are  to  pages  of  the  printed  Transcript  of  Record. 
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ity  and  the  essential  of  its  jurisdiction  is  lacking,  it  may 
nevertheless  proceed  to  enforce  the  Act  and  a  court  of 
equity  cannot  stop  it. 


III. 

The  Act  and  Election  have  self -executing 
force  against  Appellant. 

The  Board  attempts  to  support  its  anomalous  position 
with  the  contention  that  the  Act  is  not  being  “applied” 
or  “enforced”  against  the  plaintiff.  This  contention  was 
refuted  in  our  principal  brief  (pp.  28-35).  The  contention 
rests  upon  the  observation  that  orders  of  the  Board  are 
not  self-executing  and  are  not  enforceable  except  by  the 
Court,  that  until  a  cease  and  desist  order  has  been  issued 
by  the  Board  and  enforced  by  the  Court  the  plaintiff  is 
not  compelled  to  bargain  with  the  representatives  of  its 
employees  designated  in  the  election ;  consequently  until 
such  cease  and  desist  order  is  enforced  by  the  Court  the 
Act  is  not  being  applied  to  or  enforced  against  plaintiff. 

Not  only  is  the  particular  order  in  question,  an  order 
of  election;,  the  one  order  provided  for  by  the  Act  which 
is  self  •executing  and  enforceable  by  the  Board  icithout 
any  action  by  the  Court ,  but  in  addition  the  immediate 
effect  of  the  order  of  election  is  that  an  election  will  be 
held  among  plaintiff's  employees  and  there  will  be  desig¬ 
nated  certain  representatives  of  the  employees  who  will, 
by  virtue  of  the  Act  and  the  election,  become  the  exclusive 
bargaining  representatives  of  all  the  employees,  represen¬ 
tatives  with  whom  plaintiff  must  bargain  exclusively  or 
become  guilty  ipso  facto  of  an  unfair  labor  practice.  We 
have  pointed  out  in  our  principal  brief  the  consequence  of 
such  interference  with  the  very  delicate  subject  of  labor 
relations. 

Can  it  in  any  sense  truly  be  said  that  the  Act  is  not 
being  applied  to  the  plaintiff  when  such  an  election  is 
being  held  among  its  employees?  Can  it  be  said  that 
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the  quality 


the  Act  is  not  being  applied  to  or  enforced  against  plain¬ 
tiff  when  as  an  immediate  consequence  of  tjhe  election 
plaintiff  must  abandon,  indeed  is  willy-nilly  deprived  of, 
all  established  rights  to  bargain  with  its  employees  indi¬ 
vidually  or  in  such  groups  as  they  choose  and  must  bar¬ 
gain  exclusively  with  those  representatives  chosen  by  a 
majority  of  its  employees — or  become  guilty  of  an  unfair 
labor  practice  with  all  the  stigma  and  loss  of  employee 
and  public  good-will  and  business  which  that  entails? 
Certainly  an  employer  confronted  with  the  realism  of  the 
situation  could  never  be  persuaded  that  such  consequences 
are  merely  the  innocuous  incidents  of  “finding  a  fact” 
and  that  the  Act  is  not  being  applied  to  it. 

Defendants  profess  much  too  little  for 
and  weight  of  their  orders.  They  state  the  cdse  as  being 
simply  one  of  seeking  to  enjoin  an  investigatory  proceed 
ing  resulting  merely  in  a  finding  of  fact  without  mandatory 
effect  on  appellant.  That  might  be  so  if  this  were  an 
action  to  enjoin  a  hearing;  but  the  hearing  ha 
the  investigation  is  over,  the  facts  have  been 
and  the  Board  now  proposes  to  take  the  very 
and  decisive  step  of  holding  an  election.  The  immediate 
and  self-operative  effect  of  the  election  is  that  certain 
representatives  of  the  employees  will  be  vested  with  the 
exclusive  power  to  bargain  for  all  the  employees  and  with 
them  and  with  them  only  the  plaintiff  will  gave  to  bar¬ 
gain.  This  legal  consequence  and  status  caimot  be  dis¬ 
missed  as  merely  a  finding  of  fact.  It  is  the  creation  of 
new  legal  rights  and  obligations  and  plaintiff  must  recog¬ 
nize  and  act  upon  the  new  status  or  forthwith  become 
guilty  of  an  unfair  labor  practice.  That  is  just  as  manda¬ 
tory  as  mandatory  can  be. 

This  case  cannot  be  analogized  to  Los  Angeles  &  Salt 
Lake  Railroad  v.  United  States,  273  U.  S.  299.  There 
the  Supreme  Court  held  that  the  mere  valuation  of  the 
property  of  a  railroad  by  the  Interstate  Commerce  Com- 


s  been  held, 
ascertained 
affirmative 


♦Appellees’  Brief,  page  39. 
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mission  was  not  such  an  order  as  might  be  reviewed  by 
the  Court,  observing  that  it  was  merely  a  finding  of  fact. 
In  pointing  out  the  innocuous  character  of  the  finding, 
the  Court  said,  pages  309-10 : 

“The  so-called  order  *  *  *  does  not  grant  or 
withhold  any  authority,  privilege  or  license  *  *  * 
does  not  change  the  carrier’s  existing  or  future 
status  or  condition  *  *  *  does  not  determine  any 
right  or  obligation.” 

How  different  is  the  order  in  this  case  requiring  an  im¬ 
mediate  election  which  grants  authority  and  privilege  to 
the  representatives  chosen  to  be  the  exclusive  representa¬ 
tives  of  all  the  employees,  which  changes  the  existing 
status  or  condition  of  labor  relations,  which  shears  away 
appellant’s  right  to  bargain  with  individuals  and  minority 
groups,  determines  the  right  of  the  representatives  chosen 
to  be  the  exclusive  representatives  of  all  the  employees 
and  imposes  the  obligation  of  the  employer  to  bargain 
with  them  as  such. 

The  true  analogy  exists  in  Ludwig  v.  Western  Union 
Telegraph  Co.,  216  U.  S.  146,  163-4,  where  the  Court  said 
at  page  164: 

“Suffice  it  to  say  that  the  defendant  threatens  to 
issue,  in  his  official  capacity,  and  publish,  in  the 
newspapers,  a  proclamation  to  the  effect — no  mat¬ 
ter  upon  what  specific  grounds — that  the  Telegraph 
Company  is  not  authorized,  but  is  forbidden,  under 
penalty,  by  the  laws  of  Arkansas,  from  continuing 
to  do  local  business  in  that  State.  Such  a  proclama¬ 
tion,  which  the  court,  as  well  as  every  one  else, 
must  know,  would  not  only  produce  confusion  in 
and  irreparable  damage  to  the  company’s  business 
in  Arkansas,  but  would,  in  effect,  declare  that  the 
company  is  not  only  subject  to  a  prescribed  penalty 
of  $1,000  for  continuing  to  do  local  business  in 
Arkansas,  but  is  forbidden  to  make  any  contract 
whatever  in  that  State  that  is  enforcible  in  law  or 
equity.  In  order  to  prevent  the  contemplated  or 


11 


threatened  injury  to  the  company  the  court  below 
properly  made  a  decree,  perpetually  enjoining  the 
appellant,  as  Secretary  of  State,  his  Agents  and 
attorneys,  from  making  proclamation  that  the  Tele¬ 
graph  Company  has  no  authority  to  continue  doing 
business  in  Arkansas.” 


The  hearing  cases,  such  as  the  Metier  case, 
are  not  in  point. 


The  appellees’  brief  is  mainly  a  series  of  references  to 
its  brief  in  the  Heller  Brothers  Company  v.  Lind  (No. 
6696)  and  six  other  cases  briefed  and  argued  together 
and  just  decided  by  this  Court.  The  Heller  case  and  four 
other  cases  covered  by  that  brief  are  very  different  from 
the  case  at  bar  and  in  no  way  reach  it.  Thosd  were  cases 
in  which  no  hearing  had  been  held  and  in  which  the 
Board’s  chief  point  was  that  it  was  entitled  at  least  to 
have  a  hearing  and  take  the  evidence  before  d  court  took 
over  the  case,  that  the  invocation  of  equity  jurisdiction 
before  a  hearing  was  held  and  the  Board  had  Exercised  its 
administrative  judgment  was  premature  and  an  improper 
interference  with  normal  administrative  procedure.  With¬ 


out  conceding  this  point,  we  do  not  quarrel  with  it.  En¬ 
tirely  different  is  the  present  case,  however,  where  the 
hearing  has  been  held,  where  the  Board  has  taken  the  evi¬ 


dence  and  exercised  its  administrative  judgment  and  has 
held  against  the  evidence  that  a  question  affecting  com¬ 
merce  has  arisen  and  that  the  Board  is  entitled  to  proceed 
under  the  Act. 

In  the  former  cases  neither  the  Board  no^*  the  Court 
had  before  it  the  evidence  upon  which  they  copld  say  con¬ 
clusively  whether  or  not  the  employers  and  employees  in¬ 
volved  were  engaged  in  interstate  commerce!  Here  the 


evidence  was  before  the  Board  and  is  before  th£  Court  and 
demonstrates  that  interstate  commerce  is  not  involved, 
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and  that  the  Act  is  inapplicable  and  the  Board  has  no 
jurisdiction.  Although  the  Board  may  be  entitled  against 
a  challenge  of  its  constitutional  authority  to  proceed  to 
hear  the  evidence  and  thus  be  given  an  opportunity  to  limit 
its  own  jurisdiction  if  it  finds  interstate  commerce  is  not 
involved,  it  certainly  is  not  entitled  after  it  has  heard  the 
evidence  arid  it  is  clear  that  interstate  commerce  is  not 
involved  to  proceed  nevertheless  to  carry  out  the  provi¬ 
sions  of  the  Act.  Normal  administrative  procedure  may 
justify  the  first  step,  it  cannot  justify  the  second  step. 

On  the  point  of  injury  also  there  was  some  force  in  the 
Board's  argument  that  the  mere  holding  of  a  hearing  does 
not  injure  anyone  and  the  Act  is  not  being  given  effect. 
Entirely  different,  however,  is  the  situation  when  the  Board 
seeks  to  go  into  a  plant  and  hold  an  election  among  the  em¬ 
ployees,  the  result  of  which  creates  a  new  slain#  in  the 
employer-employee  relationship  which  the  employer  is 
obliged  to  recognize  or  become  guilty  of  an  unfair  labor 
practice. 

Unlike  an  unfair  practice  order  an  election  order  is 

self-executing. 


Another  important  distinction  between  the  present 
case  and  the  cases  covered  by  appellees'  previous  brief, 
other  than'  the  Beaver  Mills  and  Pilgrim  cases,*  is  that 
those  cases  presented  alleged  unfair  labor  practices  in 
discriminating  against  union  men  whereas  this  is  an  elec¬ 
tion  case.  Any  order  resulting  from  the  proceedings  in 
those  cases  would  be  unenforceable  unless  and  until  re¬ 
viewed  by  the  Court  whereas  an  order  of  election  is  self¬ 
executing  and  will  be  enforced  by  the  Board,  unless  this 
Court  restrains  the  Board.  In  other  words,  the  invocation 
of  equitable  jurisdiction  is  much  more  essential  in  this 

♦The  'Cabdt  Mfg.  Co.  case  (No.  6705)  also  involved  an  election  but  no 
hearing  had  been  held.  In  the  Bethlehem  case  (No.  6712)  too  one  of  the 
two  hearings  sought  to  be  enjoined  was  an  election  hearing,  but  not  an 
election. 
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case  than  in  those  cases.  The  most  that  could  result  from 
a  hearing  in  those  cases  would  be  the  issuance  by  the 
Board  of  a  cease  and  desist  order.  That  order  would  have 
no  effect  upon  anyone  and  could  be  disregarded  by  the 
employer.  The  Board  would  have  to  go  to  court  before 
it  could  enforce  it  and  in  the  meantime  no  great  damage 
would  be  done.  When  the  Board  did  seek  to  enforce  it.  the 
employer  would  have  an  opportunity  for  judicial  review; 
or  the  employe]*  need  not  wait  for  action  by  the  Board  but 
could  apply  to  the  Court  for  a  vacation  of  the  order.  That 
legal  remedy  may  perhaps  be  adequate.  In  this  case,  how¬ 
ever,  not  only  can  and  will  the  Board  carry  out  the  order 
of  election  without  going  to  court,  but  plaintiff  cannot  go 
to  court  at  all.  Every  consequence  and  injury  flowing 
from  an  election  will  be  suffered  and  vet  theie  is  no  statu- 

i/ 

tory  remedy  whatever.  This  difference  in  the  cases  en¬ 
tirely  distinguishes  the  instant  case  from  the  unfair 
practice  cases  and  makes  exercise  of  equity  jurisdiction 
imperative. 

The  Beaver  Mills  and  Pilgrim  cases  (Nos.  6699,  6700)  do 

not  control  this  case. 

The  Board  mentions  that  two  of  the  cases  previously 
argued  and  covered  by  its  previous  brief  ( Beaver  Mills 
and  J.  C.  Pilgrim  cases)  are  substantially  the  same  as  the 
present  case  because  a  hearing  had  been  held  in  those 
cases  and  the  plaintiffs’  application  was  to  epjoin  the  hold¬ 
ing  of  an  election.  It  is  true  that  a  hearing  pad  been  held 
in  those  cases  and  that  they  might  have  Ipeen  differen¬ 
tiated  on  that  basis  from  the  other  five  casei  argued  with 
them.  No  point  was  made  of  this  difference,  however. 
The  evidence  adduced  at  the  hearings  were  npt  part  of  the 
record  or  otherwise  before  the  Court  or  referred  to.  The 
cases  were  bunched  together  with  five  cases  ip  which  hear¬ 
ings  had  not  been  held  and  presented  uppn  the  broad 
basis  that  the  National  Labor  Relations  Act  was  wholly 
unconstitutional  and  the  Board  could  derive  no  authority 
thereunder  in  any  case.  On  the  broad  basi£  upon  which 
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the  Act  was  attacked,  it  made  no  difference  whether  or  not 
a  hearing  had  been  held.  No  point  was  made  in  the  ap¬ 
pellants’  brief  in  those  cases  that  a  hearing  had  been  held 
in  the  Beaver  Mills  and  Pilgrim  cases.  Indeed,  on  the 
argument  of  those  appeals  it  was  specifically  stated  by 
counsel  for  the  appellant  that  no  hearings  had  been  held 
in  any  of  the  cases.  The  Board  in  its  answering  brief  did 
not  give  any  attention  to  the  fact  that  hearings  had  been 
held  in  those  cases. 

Indeed,  the  Board,  as  the  appellants,  treated  the  seven 
cases  as  one  and  the  Board’s  principal  argument  made  in 
reference  to  feach  and  every  case  was  that  a  hearing  had 
not  been  held,  that  normal  administrative  procedure 
entitled  the  Board  to  have  a  hearing  and  until  a  hearing 
was  held  the  exercise  of  equity  jurisdiction  was  prema¬ 
ture.  This  Court,  in  its  opinion,  did  not  observe  any  dif¬ 
ference  in  the  previous  seven  cases  in  this  respect.  As  we 
have  observed,  on  the  broad  constitutional  basis  on  which 
those  cases  were  presented  the  fact  of  a  hearing  having 
been  held  was  immaterial.  Doubtless  counsel  for  the  ap¬ 
pellants  did  not  wish  to  confuse  the  issue  by  any  dif¬ 
ferentiation  in  the  facts. 

Partial  validity  of  the  Act  is  no  answer  to  the  present 

case. 

Appellants’  case  is  not  dependent  upon  a  holding  that 
the  Act  is  wholly  unconstitutional.  We  do  not  press  our 
challenge  to  the  constitutionality  of  the  National  Labor 
Relations  Act  as  a  whole  because  we  do  not  have  to.  The 
conclusion  of  law  made  by  Judge  Adkins  in  both  the 
previous  cases  and  in  this  case,  upon  which  conclusion 
the  Board  puts  so  much  reliance,  that  the  National  Labor 
Relations  Act  is  not  unconstitutional  in  toto,  completely 
begs  the  question  in  this  case.  We  are  willing  to  assume 
for  the  purposes  of  this  argument  that  the  Act  is  not 
unconstitutional  in  toto ;  that  it  has,  as  the  Board  puts  it, 
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some  field  of  constitutional  application,  namely,  to  cases 
in  which  interstate  commerce  is  directly  involved.  Our 
point  is  that  given  a  case,  so  established  by  a  hearing, 
where  interstate  commerce  is  not  involved,  the  Act  is 
either  inapplicable  to  that  case  or  unconstitutional  in 
that  particular,  and  it  is  no  defense  whatsoever  to  say 
that  the  Act  is  not  unconstitutional  in  toto. 

This  case  rests  on  its  own  basisr 

The  point  in  this  case,  and  the  whole  point,  and  one 
entirely  different  from  the  point  presented  in  the  other 
seven  cases,  is  that  a  hearing  has  been  hejld;  that  the 
opportunity  which  the  Board  contended  for^  in  the  pre¬ 
ceding  seven  cases,  to  hear  the  evidence  and  exercise  its 
administrative  judgment,  has  been  given;  that  the  evi¬ 
dence  adduced  at  the  hearing  demonstrates  tl}at  the  Hunt¬ 
ington  plant  and  its  employees  are  not  engaged  in  inter¬ 
state  commerce  and  consequently  the  Act  isj  inapplicable 
to  them  and  the  Board  has  no  authority  to  proceed. 
Whether  or  not  the  facts  in  two  of  the  otlier  cases  are 
similar  to  the  facts  in  this  case  and  they  migfht  have  been 
differentiated  from  the  other  cases  with  whi^h  they  were 
argued  and  have  been  presented  upon  thd  basis  upon 
which  this  case  is  presented  is  of  no  moment,  j  The  present 
case  merits  consideration  on  the  basis  on  which  it  is  pre¬ 
sented  and  arguments  which  are  freshly  made  are  entitled 
to  a  fresh  determination. 

V. 


Equitable  Intervention  is  Neces 
Proper. 


sary  and 


The  sole  test  of  equity  jurisdiction  is  the  adequacy  of 
the  law  to  prevent  or  redress  the  threatened  wrong. 

Much  too  much  stress  is  placed  by  the  Board  on  its 
contention  that  unless  “undue  penalty  attaches”  equity 
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will  not  intervene  and  that  in  this  case  no  penalties  would 
attach  to  the  failure  of  plaintiff  to  accept  the  result  of 
an  election.  The  proposition  is  overstated  in  both  respects. 

What  court  ever  said  that  penalties,  the  shadow  of 
the  gaol  or  financial  ruin  had  to  be  shown  to  secure  an 
injunction?  Injunctions  issues  to  protect  valuable  rights 
of  person,  contract,  or  property  when  there  is  no  other 
adequate  and  complete  method  of  protecting  them.  Wat¬ 
son  v.  {Sutherland ,  72  I\  S.  (5  Wall.)  74,  79:  Davis  V. 
Wakelee ,  156  U.  S.  6S0,  68S.  As  stated  by  the  Supreme 
Court,  only  if  the  legal  remedy  is  “plain  and  adequate  or, 
in  other  words,  as  practical  and  efficient  to  the  ends  of 
justice  and  its  prompt  administration  as  the  remedy  in 
equity”,  will  equity  refuse  its  protection.  Boyce  v.  Grundy , 
28  IL  S.  (31  Pet)  *210,  215;  Walla  Walla  v.  Walla  Walla 
Water  Co .,  172  IT.  S.  1,  12. 

The  same  observation  applies  to  the  Board's  argument 
that  “the  unconstitutionalitv  of  an  act  of  Congress,  or 


claim  of  unconstitutionalitv,  affords  no  basis  for  equitable 


relief”.  That  is  true  to  the  limited  extent  that  unconsti¬ 


tutionalitv  alone  is  not  sufficient  to  induce  the  exercise  of 
* 

equity  jurisdiction.*  Here,  again,  if  the  legal  remedy  is 
plain  and  adequate  a  court  of  equity  will  not  intervene, 
but  it  is  equally  true  that  equity  will  always  relieve 
against  invasion  of  rights  of  property  or  contract  under  an 
invalid  law  where  adequate  legal  relief  is  not  at  hand.** 
A  plaintiff  need  only  show  on  any  score  that  the  legal 
remedy  provided  by  the  statute  is  not  plain  and  adequate. 
Euclid  v.  Ambler  Realty  Co.,  272  U.  S.  365,  386;  Terrace 
v.  Thompson,  263  U.  S.  197,  214;  City  Bank  Farmers  Trust 
Co.  v.  Schriader,  291  U.  S.  24,  29.  Cf.  Fierce  v.  Society  of 
Sisters,  268  IT.  S.  510,  535-536. 


♦See,  however,  Rickert  Rice  Mills  v.  Fontenot.  297  U.  S.  110.  It  seems 
if  a  statute  has  been  declared  invalid  in  a  case  of  controlling  authority,  an 
injunction  issues  as  a  matter  of  course. 

♦♦See,  e.g.,  the  following  tax  cases,  as  to  which  the  policy  against  issuing 
injunctions  is  strongest.  Stewart  Dry  Goods  Co.  v.  Leztns,  287  U.  S.  9; 
Dazvson  v.  Kentucky  Distilleries  &  Warehouse  Co.,  255  U.  S.  288;  Risty 
v.  Chicago,  R.  I.  &  P.  Ry.,  270  U.  S.  378,  388 ;  Wallace  v.  Hines,  253  U.  S. 
66;  Atlantic  Coast  Line  v.  Daughton,  262  U.  S.  413,  425;  Union  Pacific 
R.  R.  v.  Weld  County,  247  U.  S.  282. 
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The  so-called  legal  remedy  of  a  belated  and  limited 
review  of  a  cease  and  desist  order  subsequently  entered 
is  in  no  sense  as  practical  or  efficient  to  the  ends  of  justice 
and  its  prompt  administration  as  the  remedy  in  equity 
and  completely  fails  to  prevent  or  redress  the  wrong  com¬ 
plained  of. 

The  coercive  conditions  attending  the  statutory  review 

are  penalties  which  establish  equity  jurisdiction. 

. 

Now,  on  the  question  of  penalties :  We  ijave  not  said, 
and  we  do  not  have  to  show,  that  any  penalty  by  fine  or 
imprisonment  follows  the  failure  to  abide  by  the  result 
of  an  election.  Euclid  v.  Ambler  Realty  Co 272  U.  S. 
365,  3S6.  The  appellees’  brief  misconstrues  our  argument 
when  it  takes  the  references  in  our  principal  brief  to 
“penalties”  to  be  references  to  the  penalties  provided  by 
Section  12  of  the  Act.  Our  brief  never  mentioned  Section 
12  and  we  do  not  rely  on  it,  and  the  Board’s  arguments 
drawn  from  Section  12  are  beside  the  point.  The  penalties 
which  we  specified,  and  they  are  real  penalties,  are  the  in¬ 
curring  of  contention  and  strife  in  the  plant  jin  connection 
with  an  election  and  the  incurring  of  employee  and  public 
ill-will  and  loss  of  business  as  a  result  of  not  abiding  by 
the  result  of  an  election. 

The  castigation  of  plaintiff  with  the  phrase  “unfair 
labor  practice”,  when  it  does  not  abide  by  the  result  of  an 
election,  is  a  penalty.  Penalties  are  the  labor  and  business 
consequences  which  (follow  the  privileged  libel  of  the 
phrase  “unfair  labor  practice”,  a  libel  destructive  of  the 
peace  and  harmony  in  industrial  relations  built  up  by 
appellant  over  a  period  of  fourteen  years  through  generous 
and  fair  dealing  with  its  employees.  And  against  this 
libel  there  is  no  relief  in  the  law  court.  Plaintiff  cannot  go 
into  the  law  court  and  show  that  the  libel  is  unfounded  or 
have  it  withdrawn  or  secure  an  apology  or  Compensation. 
It  must  bear  with  the  libel  until — indeed,  as  a  condition  of 
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securing — the  later  judicial  review  made  available  by  the 
Act  only  if  and  when  the  Board  chooses  to  issue  a  cease 
and  desist  order. 

Because  the  plaintiff  must  submit  to  an  election  and 
all  it  entails,  must  become  guilty  of  an  unfair  labor  prac¬ 
tice  and  must  incur  the  stigma  of  that  charge  as  a  condi¬ 
tion  to  having  any  review  of  the  authority  of  the  Board 
to  intervene  in  its  labor  relations,  we  say  that  the  penalty 
is  worse  than  the  ordinary  penalty  imposed  by  a  court 
after  judicial  determination  of  guilt;  it  is  the  price  paid 
by  a  citizen  for  entrance  into  the  law  court.  No  such  price 
can  be  exacted  under  the  Constitution  of  the  United 
States,  and  because  this  Act  places  that  penalty  upon  re¬ 
sort  to  the  law  court,  the  Act  is  not  onlv  unconstitutional 
but  equity  will  intervene  to  give  relief,  just  as  it  did  in 
Ex  parte  Young,  209  U.  S.  123. 

The  Board’s  effort  to  distinguish  Ex  Parte  Young  and 
Pennsylvania  v.  West  Virginia,  262  U.  S.  553,  is  futile. 
True,  penalties  in  the  ordinary  sense  were  possible  in 
those  cases;  but  equity  intervened  not  because  they  were 
penalties  but  because  they  tended  to  coerce  obedience  to 
the  statute.  The  same  principle  applies  here.  In  those 
cases  the  complainant  could  not  secure  a  test  of  his  con¬ 
stitutional  claims  except  by  running  the  risk  of  the  penal¬ 
ties  of  the  law.  Just  so  here,  the  plaintiff  cannot  secure 
an  adjudication,  under  Section  9(d)  of  this  Act,  of  its 
constitutional  right  to  be  free  of  the  incubus  of  exclusive 
representation  except  by  submitting  to  the  wrong  caused 
by  the  Act  and  becoming  guilty  of  an  “unfair  labor  prac¬ 
tice.”  Equity  will  exercise  its  jurisdiction  to  give  relief 
because  the  Act  provides  no  adequate  legal  machinery  for 
the  purpose. 

The  penalty  of  grave  and  unwarranted  damage  is 

imminent. 

Nor  are  these  penalties  which  appellant  only  “fears”, 
as  the  Board  puts  it,  nor  are  they  speculative  or  con- 
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jectural.  They  are  the  natural  and  inevitable  results  of 
the  holding  of  an  election.  The  consequences  cannot  be 
recited  in  evidence,  in  advance  of  the  event,  citing  chapter 
and  verse.  The  Court  must  take  judicial  notice  of  human 
nature  and  the  normal  human  reactions  to  and  conse¬ 
quence  of  a  given  course  of  conduct,  and  thht  labor  rela¬ 
tions  are  highly  delicate  and  volatile.  That  contention  be¬ 
tween  employees  and  groups  of  employees  oyer  the  selec¬ 
tion  of  representatives  to  be  the  exclusive  representatives 
of  all  will  create  ill-will  and  strife  among  employees  is  a 
fact  none  the  less  because  it  rests  in  the  experience  and 
knowledge  of  human  nature  and  human  relations  rather 
than  in  testimony.  That,  with  a  public  conscious  of  and 
extremely  sensitive  to  labor  conditions  and  differences,  the 
refusal  of  an  employer  to  observe  the  provisions  of  the 
National  Labor  Relations  Act  and  the  incurring  of  the 
stigma  of  an  unfair  labor  practice  will  crdate  employee 
and  public  ill-will  resulting  in  loss  of  business  is  also  a 
fact  the  proof  of  which  does  not  require  testimony.  Affi¬ 
davits  or  evidence  on  the  subject  are  not  helpful.  The 
affidavits  of  the  labor  experts  submitted  by  t)ie  defendants 
to  the  effect  that  the  holding  of  elections  in  labor  disputes 
induces  peace  and  harmony  are  a  far  cry  from  the  realities 
of  the  situation.  Even  these  affidavits  do  not  state,  how¬ 
ever,  that  the  electioneering  and  contention  preceding 
the  election  will  not  be  disruptive  of  peaceful  labor  rela¬ 
tions  and  plant  efficiency  or  that  the  refusal  of  an  em¬ 
ployer  to  accept  the  result  of  an  election  Xnd  becoming 
guilty  of  an  unfair  labor  practice  will  not  be  fraught  with 
the  most  serious  business  consequences.  I|l 
obvious  that  thev  would. 


t  is  perfectly 


An  election  in  this  case  would  initiate  rather  than 

resolve  a  dispute. 

I 

More  pertinent  and  convincing  than  thd  general  affi¬ 
davits  of  the  labor  experts  (R.  70-80)  is  th^  evidence  ad- 
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duced  at  the  hearing  in  this  particular  case.  While  some¬ 
thing  may  be  said  for  an  election  as  the  machinery  for 
settling  labor  disputes  which  really  exist,  it  is  perfectly 
clear  from  the  evidence  in  this  case  that  there  is  no  sub¬ 
stantial  dispute  at  the  Huntington  plant  concerning  the 
representation  of  employees  or  concerning  any  other 
phase  of  labor  relations  and  conditions.  (Tr.  71-73,  76-77, 
94,  98,  160,  191,  209,  217,  220-221)*  There  are  a  few 
Amalgamated  adherents  who  are  obviously  attempting  to 
extend  the  Steel  Union  and  the  C.  I.  O.  into  the  nickel  in¬ 
dustry  and  are  using  the  Board  to  get  an  entering  wedge. 
(Tr.  73-75,  85-88,  180-223)  To  the  extent  that  any  of  the 
employees  are  represented  or  wish  to  be  represented  by 
this  agency,  the  evidence  shows  that  the  plaintiff  has  dealt 
and  intends  to  continue  to  deal  with  that  agency  as  the 
representative  of  those  men.  (Tr.  55  et  seq.,  75,  93-101) 
But  the  evidence  clearly  shows,  further,  that  in  the  main 
the  workers  at  Huntington  do  not  want  to  be  represented 
by  the  Steel  Union  and  that  they  wish  either  to  be  repre¬ 
sented  by  the  Employees’  Council,  (Tr.  120,  123,  136-139, 
143-146,  180-223)  which  has  been  very  successful  in  secur¬ 
ing  favorable  action  on  its  petitions  (Tr.  153-163),  or 
wish  to  be  free  to  bargain  for  themselves.  (Tr.  180-183, 
186)  Plaintiff  has  dealt  with  the  Employees’  Council  to 
the  extent  that  it  represents  the  men  and  with  such  indi¬ 
viduals  as  have  preferred  to  bargain  individually,  and  it 
intends  to  continue  to  do  so.  By  this  fair,  free  and  open 
method  of  dealing  with  the  men  the  evidence  shows  peace 
and  harmony  in  labor  relations  have  been  achieved  and 
maintained.  These  proceedings  instituted  by  the  Board, 
and  an  election,  the  purpose  and  result  of  which  are  to 
end  the  prevailing  system  of  free  bargaining  and  compel  all 
the  men  to  be  represented  by  representatives  selected  by 
the  majority,  are  bound  not  to  settle  any  existing  differ¬ 
ences,  for  there  are  none,  but  to  stir  up  differences. 

♦References  are  to  pages  of  the  printed  copy  of  the  Transcript  of  the 
minutes  of  the  Board  hearing  at  Huntington. 
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Whatever  may  be  said  for  elections  generally  as  an  aid 
in  ending  existing  trouble,  it  is  clear  in  this  case  that  an 
election  would  only  start  trouble.  Because  plaintiff  is  en¬ 
titled  to  the  preservation  of  existing  peaceful  labor  rela¬ 
tions,  a  property  right  of  the  greatest  value  ( Hitchman 
Coal  &  Coke  Co.  v.  Mitchell ,  245  U.  S.  229,  250-251)  and 
is  entitled  to  be  free  from  unwarranted  interference  with 
those  relations  (Truax  v.  Raich,  239  IT.  S.  33,  37-39;  Adair 
V.  United  States,  20S  U.  S.  161,  172,  174-175 ;  Coppage  v. 
Kansas,  236  U.  S.  1,  20),  equity  must  exercisd  its  jurisdic¬ 
tion  to  protect  property  rights  from  unconstitutional 
invasion. 


VI. 

There  is  no  statutory  remedy  open  to 
plaintiff. 

Despite  the  very  serious  consequences  of  the  holding 
of  an  election  and  of  the  certification  of  employee  rep¬ 
resentatives  as  a  result  of  the  election,  plaintiff  has  no 
opportunity  for  judicial  review  except  that  belated  and 
entirely  inadequate  review  provided  by  the  Act  in  the 
event  that  the  Board  issues  a  cease  and  desist  order.  Ad¬ 
mittedly  the  plaintiff  can  have  no  review,  ui^der  the  Act, 
of  an  order  of  election.  Before  any  revie\t  is  possible 
there  must  be  another  hearing  on  an  unfair  labor  practice 
charge  and  the  issuance  of  a  cease  and  desist  order.  In 
the  meantime  all  the  consequences  of  an  election  and  of 
plaintiff’s  refusing  to  bargain  exclusively  wijh  the  major¬ 
ity  of  the  employees’  representatives  and  becoming  guilty 
of  an  unfair  labor  practice  will  be  visited  iJpon  plaintiff 
without  any  opportunity  for  judicial  review.  But  more 
than  that,  the  Board,  as  it  points  out,  may  fiever  proceed 
to  issue  a  cease  and  desist  order  and  may  thereby  com¬ 
pletely  cut  off  any  opportunity  for  judicial  review.  Never¬ 
theless  the  new  status  will  have  been  created  in  plain- 
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tiffs  employment  relations  and  plaintiff  will  be  guilty  of 
an  unfair  labor  practice,  by  operation  of  the  law,  and  with 
absolutely  no  means,  if  defendants  are  correct,  of  clearing 
its  name  or  rectifying  its  position.  If  the  ironic  “remedy” 
provided  by  the  Act  and  insisted  upon  by  the  Board  be 
any  remedy,  it  certainly  is  not  as  practical  and  efficient 
to  the  ends  of  justice  and  its  prompt  administration  as 
the  remedy  in  equity  and  consequently  will  not  serve  to 
prevent  equity’s  intervention. 

The  defendants  make  no  defense  of  their  position  on 
principle  but  confine  their  argument  to  the  contention, 
already  considered,  that  the  Act  is  not  being  applied  to 
or  enforced  against  plaintiff  and  to  taking  exception  to 
a  statement  made  in  our  principal  brief  that  “there  is 
nothing  in  the  Act  which  indicates  that  the  reviewing  court 
can  set  aside  a  ‘direction  of  election’  or  vacate  a  certifi¬ 
cation  of  the  representatives  elected”  when  the  case  ulti¬ 
mately  comes  before  it  in  review  of  a  cease  and  desist 
order.  The  Board  points  out,  and  we  admitted  in  our 
principal  brief,  that  when  a  cease  and  desist  order  is 
finally  issued  and  an  appeal  taken  the  record  on  that 
appeal  shall  include  the  transcript  of  prior  proceedings, 
including  the  election  proceedings,  and  the  decree  of  the 
court  enforcing,  modifying  or  setting  aside  the  cease  and 
desist  order  shall  be  made  upon  all  the  proceedings  set 
forth  in  the  transcript. 

We  repeat  that  the  section  in  question,  9(d)  of  the 
Act,  which  provides  only  for  the  enforcement,  modifica¬ 
tion  or  setting  aside  of  the  cease  and  desist  order,  does 
not  indicate  that  the  Court  can  set  aside  a  “direction  of 
election”  previously  entered  and  from  which  there  is  no 
appeal. 

But,  as  we  pointed  out  in  our  principal  brief,  and 
this  is  the  important  fact,  it  is  not  adequately  remedi¬ 
able  of  the  wrong  done  to  plaintiff  even  if  the  Court  can 
and  does  ultimately  set  aside  the  direction  of  election. 
The  processes  of  the  law  move  slowly.  As  the  Board 
points  out,  in  this  case  they  may  never  move  at  all  because 
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the  Board  may  never  set  them  in  motion.  In  the  mean¬ 
time  there  will  be  existing  the  status  of  legally  consti¬ 
tuted  exclusive  representation  of  employees  Which  plain¬ 
tiff  must  honor,  and  the  plaintiff’s  refusal  tq  recognize 
that  status  will  be  a  continuing  violation  of  law  and  an 
unfair  labor  practice.  Employee  and  public  ill-will  and 
loss  of  business  must  immediately  follow.  It  Will  be  small 
comfort  and  certainly  no  remedy  if  at  some 
and  in  connection  wdth  another  proceeding 
ultimately  sets  aside  the  direction  of  election, 
age  cannot  be  undone. 

The  fact  that  the  employees  have  under  th 
government  board  held  an  election  and  chosen 
sentatives  cannot  be  erased.  The  friction,  stifife  and  the 
ill-will  created  cannot  be  dissolved  merely  by  invalidating 
the  legal  force  of  the  order  of  election.  Tpe  old  and 
homely  adage  of  locking  the  barn  after  the  horse  is  gone 
is  applicable.  Vacating  an  election  order  after  the  elec¬ 
tion  would  be  only  irony.  The  only  judicial 
can  do  plaintiff  any  good  is  that  which  comes 
not  after  the  damage  is  done. 


later  date 
the  Court 
The  dam- 

aegis  of  a 
their  repre¬ 


review  that 
before  and 


VII. 

Controlling  decisions  in  the  Second  and 
Fourth  Circnits  demonstrate  the  futility  of 
further  proceedings  in  this  case. 


We  concluded  our  principal  brief  by  pointing  out  that 
the  Second  and  Fourth  Circuit  Courts  of  Appeals,  before 
one  of  which  this  case  would  ultimately  come  if  the  legal 
procedure  contemplated  by  the  Act  and  by  the  Board  were 
followed,  have  both  held  on  indistinguishable  facts  that 
the  Act  is  not  applicable  or  enforceable.*  'Vye  observed 
that,  when  it  is  abundantly  clear  what  disposition  will  ulti¬ 
mately  be  made  of  this  case  by  those  courts,  equity  should 


*National  Labor  Relations  Board  v.  Friedman-Harry 
Co.,  85  F.  (2d)  1 ;  Foster  Bros.  Mjg.  Co.  v.  National 
Board  (C.  C.  A.  4th,  October  6,  1936,  unreported). 
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not  require  the  parties  to  go  through  useless  and  multiple 
proceedings  and  come  out  at  the  same  end  which  can  be 
reached  promptly  at  this  time. 

The  Board  does  not  deny  that  the  facts  upon  which 
the  Board  relied  for  its  jurisdiction  in  those  cases  are 
exactly  the  same  incidents  which  it  relies  on  for  jurisdic¬ 
tion  in  this  case — namely,  that  the  employer  in  each  case 
imported  a  large  part  of  its  raw  materials  and  exported  a 
large  part  of  its  finished  products — but  the  Board  answers 
with  the  disingenuous  distinction  that  those  cases  were 
enforcement  cases  and  are  not  controlling  here  because 
the  facts  upon  which  an  enforcement  action  would  be 
predicated  here  are  not  even  in  being  and  may  never  arise. 

The  distinction  between  the  legal  forms  in  which  the 
cases  came  up  is  not  a  difference  in  the  substantive  issue 
presented.  The  cases  decided  by  the  Second  and  Fourth 
Circuits  were  cases  of  alleged  unfair  labor  practices  in 
discriminating  against  union  men,  while  this  is  an  elec¬ 
tion  case,  but  the  challenge  made  to  the  authority  of  the 
Board  to  enforce  its  order  in  those  cases  was  exactlv  the 
same  challenge  as  is  made  to  the  authority  of  the  Board 
to  enforce  its  order  of  election  in  this  case.  The  challenge 
in  those  cases  was  and  the  challenge  in  this  case  is  that 
the  employment  involved  has  no  direct  relation  to  inter¬ 
state  commerce  and  the  Act  is  consequently  inapplicable 
to  it.  The  Board  concluded  in  those  cases  as  in  this  case 
that  commerce  was  involved  because  the  employer  im¬ 
ported  raw  materials  and  exported  finished  products. 
The  courts  held  in  those  cases  that  those  facts  were  not 
significant:  Either  court  would  inevitably  hold  in  this 
case,  too,  that  those  facts  are  immaterial. 

We  do  not  have  to  await  another  hearing  and  a  cease 
and  desist  order  to  learn  the  jurisdictional  facts  in  this 
case.  They  are  in  existence.  They  are  in  the  transcript 
of  evidence  taken  at  the  Board  hearing  already  held  and 
they  demonstrate  that  the  basis  of  the  Board’s  authority, 
the  existence  of  a  condition  directly  affecting  interstate 
commerce,  is  lacking. 
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The  duPont  case  is  not  in  point. 

■  '  j 

The  statement  of  the  Board  that  the  sol^  applicable 
decision  out  of  either  Circuit  is  that  of  the  Second  Cir¬ 
cuit  in  E.  I.  duPont  de  Nemours  &  Co.  v.  Boland ,  85  F. 
(2d)  12,  which  affirmed  the  District  Court’s  denial  of  an 
injunction  to  restrain  a  hearing,  is  inaccurate  because  in 
that  case  no  hearing  had  been  held,  and  thd  decision  is 
therefore  entirely  inapplicable  to  the  present  case.  Equally 
inaccurate  is  the  statement  that  the  Seconcf  and  Fifth 
Circuits  in  proceedings*  similar  to  the  one  at  bar  involv¬ 
ing  manufacturing  enterprises  affirmed  the  denial  of  in¬ 
junctions.  In  none  of  those  cases  had  a  hearing  been  held 
and  the  injunction  was  sought  against  the  holding  of  a 
hearing.  The  cases  were  in  no  sense  similar  to  the  one  at 
bar.  In  the  only  case  (other  than  cases  in  the  District 
of  Columbia)  on  all  fours  with  the  instant  case,  in  form 
as  well  as  substance,  Bendix  v.  Beman,  14  F.  Supp.  58 
(N.  D.  Ill.),  the  Court  granted  an  injunction. 


VIII. 

i 

The  demonstrated  invalidity  and  inap¬ 
plicability  of  the  Act  to  plaintiff  under  the 
circumstances  require  the  issuanjce  of  an 
injunction. 


The  constitutional  aspects  of  the  case  hre  so  clear 
(Carter  v.  Carter  Coal  Co.,  298  U.  S.  238,  297-310;  A.  L . 
A.  Schechter  Poultry  Corp.  v.  United  States,  295  U.  S. 
495,  542-550)  that  no  purpose  would  be  served  by  further 
argument.  One  of  the  constitutional  arguments  should 
be  renewed,  however,  as  the  appellees’  brief  misdirects  it. 
We  contended  in  our  principal  brief  that  the  National 

*Bradlev  Lumber  Co.  v.  National  Labor  Relations  Boardi  84  F.  (2d)  97 ; 
Precision  Castings  Co.  v.  Boland,  85  F.  (2d)  15:  Alexan^rV  Smith  &  Sons 
v.  Herrick,  85  F.  (2d)  16 ;  cf.  Pratt  v.  Stout,  85  F.  (2d)  172. 
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Labor  Kelations  Act  is  unconstitutional  because  it  at¬ 
tempts  to  deprive  plaintiff  and  its  employees  of  their  free¬ 
dom  of  contract  in  violation  of  the  Fifth  Amendment.  We 
relied  upon  numerous  cases  decided  in  the  Supreme  Court, 
including  the  Adair  and  Coppage  cases,  which  held  that 
Congress  may  not  abridge  the  freedom  of  the  employer  or 
employee  to  prescribe  the  terms  under  which  they  will 
enter  into  Or  conduct  the  employer-employee  relationship. 
It  is  manifest  from  those  cases,  as  it  is  from  the  precise 
holding  in  the  Carter  case,  that  a  statutory  provision  that 
employees  may  bargain  only  through  representatives 
chosen  by  the  majority  and  that  an  employer  must  bargain 
with  such  representatives  and  with  them  alone  contravenes 
the  Fifth  Amendment. 

Texas  and  Xnr  Orleans  Railroad  v.  Brotherhood  of 

Railway  Clerks ,  281  IT.  S.  548,  which  is  the  entire  reliance 

of  the  Board  on  this  point,  does  not  touch  upon  the  point. 

That  case  merely  held  that  a  statute  did  not  violate  the 

%> 

Fifth  Amendment  which  restrained  an  employer  from 
interfering  with  his  employees  in  the  selection  of  repre¬ 
sentatives  for  mediation  purposes.  The  case  is  no  author¬ 
ity  whatever  to  sustain  a  statute  providing  for  exclusive 
representation  of  employees  by  representatives  chosen  by 
a  majority.  On  the  contrary,  the  Supreme  Court,  in  its 
latest  holding  on  the  subject  (Carter  v.  Carter  Coal  Co ., 
29S  U.  S.  238,  311),  dealing  both  with  the  Fifth  Amend¬ 
ment  point  and  the  delegation  of  power  point,  stated  : 

“The  power  conferred  upon  the  majority  is,  in 
effect,  the  power  to  regulate  the  affairs  of  an  unwill¬ 
ing  minority.  This  is  legislative  delegation  in  its 
most  obnoxious  form;  for  it  is  not  even  delegation 
to  an  official  or  an  official  body,  presumptively  dis¬ 
interested,  but  to  private  persons  whose  interests 
may  be  and  often  are  adverse  to  the  interests  of 
others  in  the  same  business.  *  *  *  And  a  statute 
which  attempts  to  confer  such  power  undertakes 
an  'intolerable  and  unconstitutional  interference 
with  personal  liberty  and  private  property.  The 
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delegation  is  so  clearly  arbitrary,  and  j  so  clearly  a 
denial  of  rights  safeguarded  by  the  |due  process 
clause  of  the  Fifth  Amendment,  that  it  is  unneces¬ 
sary  to  do  more  than  refer  to  decisions  of  this  Court 
which  foreclose  the  question.” 


We  repeat,  what  seems  to  us  beyond  contr 
on  the  commerce  point,  on  the  Fifth  Amen 
and  the  delegation  of  power  point,  the  Na 
Relations  Act  cannot  constitutionally  be  app 
tiff  and  the  Board  has  no  authority  to  act 
and  should  be  enjoined. 


diction,  that 
dment  point 
;ional  Labor 
ied  to  plain- 
in  this  case 


Respectfully  submitted, 


Sullivan  &  Cromwell, 
4S  Wall  Street, 

New  York,  N.  Y. 


David  W.  Peck, 
4S  Wall  Street, 
New  York, 


N.  Y. 
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1022  Investing 


Washington,  D.  C. 


nt  Building, 


George  C.  Sharp, 

Henry  S.  Wingate, 

John  F.  Dooling,  Jr., 

Of  Counsel. 


